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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 967

[Docket No. FV94-967-3FR]
Suspension of Marketing Order 967;
Celery Grown in Florida

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Suspension order.

SUMMARY: This rule suspends Federal
Marketing Order No. 967 for celery
grown in Florida, and rules and
regulations implemented thereunder,
through December 31, 1997. The
suspension includes budget,
assessment, and volume control rules
which were previously established for
the 1994-95 marketing season. This rule
is in response to a recommendation for
suspension made by the Florida Celery
Committee (committee), the agency
responsible for local administration of
the order. The committee’s
recommendation is based on the belief
that loss of market share and a reduction
in the number of producers and
handlers has diminished the need for
regulating Florida celery.

EFFECTIVE DATE: January 12, 1995,
through December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
William G. Pimental, Southeast
Marketing Field Office, P.O. Box 2276,
Winter Haven, Florida 33883-2276,
telephone 813-299-4770, or Mark
Slupek, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
DC 20090-6456, telephone 202—205-
2830.

SUPPLEMENTARY INFORMATION: This
action is issued under Marketing
Agreement and Order No. 967, both as
amended [7 CFR part 967], regulating
the handling of celery grown in Florida,

hereinafter referred to as the order. The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended [7 U.S.C. 601-674], hereinafter
referred to as the Act. This suspension
action is being taken under the
provisions of section 8c(16)(A) of the
Act.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This suspension order has been
reviewed under Executive Order 12778,
Civil Justice Reform. The order
suspends Marketing Order No. 967 for
celery grown in Florida, and rules and
regulations implemented thereunder,
through December 31, 1997.
Administrative budget, assessment, and
volume control rules which were
previously established for the 1994-95
marketing season, which began August
1, 1994, also are suspended. This action
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this action.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has a principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after date of
the entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly

or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are six handlers of Florida
celery who are subject to regulation
under the marketing order and five
celery producers within the production
area. Small agricultural producers have
been defined by the Small Business
Administration [13 CFR 121.601] as
those having annual receipts of less than
$500,000. Small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. The
majority of these Florida celery handlers
and producers may be classified as
small entities.

Marketing Order No. 967 has been in
effect since 1965. The order provides for
the establishment of grade, size,
container and inspection requirements,
as well as volume regulation. In
addition, the order authorizes
production research, marketing
research, and development projects. It
also provides for reporting and
recordkeeping requirements on affected
handlers. The production and marketing
season runs from early November
through late June.

The committee held a teleconference
on November 22, 1994, and
unanimously recommended suspension
of the marketing order through
December 31, 1997. The committee’s
recommendation was based on the fact
that the number of growers and handlers
had declined to the lowest number in 20
years. Only five growers remain. There
are six handlers. The suspension will
eliminate the continued expense of
administering the marketing order and
will relieve the industry of assessments.
With the economic conditions the
industry is facing, this reduction in
costs should be beneficial.

The authority to implement grade,
size, container and inspection
requirements has not been used for
years. The authorities that were being
utilized were the provisions for research
and development and volume
regulation. However, the Committee
believes that the program is no longer
effectively helping market Florida
celery.
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The volume control limitations placed
on the quantity of Florida celery
handled for fresh shipment have not
restricted the quantity of Florida celery
actually produced or shipped to fresh
markets in recent years, because
production and shipments have been
less than the marketable quantities
established. Thus, regulating volume
has been inconsequential.

The committee recommended
suspension, not termination, of the
marketing order to allow the industry an
opportunity to recover. Florida’s share
of the domestic celery market has
declined, but committee members
remain optimistic that, in time, the
Florida celery industry may regain its
former position. If the industry should
recover, the committee would like to
maintain the option of reactivating the
Federal marketing order.

Under the suspension, the industry
will be able to monitor the status of
celery production in Florida for the next
three marketing seasons. A meeting will
be held prior to December 1997, to
discuss the condition of the industry. At
that time, a determination will be made
to recommend reactivation,
continuation of the suspension, or
termination of the order. The
recommendation would require the
approval of the Secretary. If conditions
improve enough to convince the
industry that the order would be
effective before the conclusion of the
suspension period, a recommendation
could be made to the Secretary to
remove the suspension at that time.

Therefore, based on the foregoing
considerations, it is found that Federal
Marketing Order No. 967, and the rules
and regulations issued thereunder, do
not tend to effectuate the declared
policy of the Act. This action suspends,
through December 31, 1997, the
provisions of Federal Marketing Order
No. 967 and the rules and regulations
issued thereunder, including but not
limited to, the:

(1) Provisions of the order dealing
with the establishment and
responsibilities of the committee and
the administration of the order;

(2) Any rule or regulation, including
a budget and assessment rule [59 FR
52411, October 18, 1994] and volume
control regulations [59 FR 49571,
September 29, 1994] issued for the
1994-95 marketing season, and research
and development projects;

(3) Provisions of the order dealing
with expenses and the collection of
assessments; and

(4) Information collection and
reporting requirements (In compliance
with the Paperwork Reduction Act of
1980 (44 U.S.C. chapter 35), such

requirements have been approved by the
Office of Management and Budget and
assigned OMB Control No. 0581-0145).

During the suspension period, all
committee members and their alternates
will serve as trustees. The trustees will
be responsible for overseeing the
administrative affairs of the order. This
includes completing the committee’s
unfinished business, ensuring
termination of all outstanding
agreements, contracts, and the payment
of all obligations. The trustees will also
be responsible for safeguarding program
assets, and arranging for a financial
audit to be conducted. All such actions
by the trustees during the period of
suspension are subject to the approval
of the Secretary. Those designated as
trustees are: Mr. Pat Ferlise,
Chairperson, Mr. Thomas L. Brown,
Vice-Chairperson, Mr. L. E. Duff,
Secretary/Treasurer, Mr. Tony
Woodham, Mr. David L. Young, Mr. F.
S. Duda, Mr. Charles E. Allison, Mr.
Glenn R. Rogers, Mr. W. Rex Clonts, Sr.,
Mr. W. Rex Clonts, Jr., Mr. Felix Ferlise,
Mr. Henry M. Daniels, Mr. Milton
Ferlise, Mr. Dan Duda, Mr. Francis J.
McCarthy, Mr. Walter Duda, Mr. Bill
Grindstaff. The trustees shall continue
in their capacity as long as they are
eligible to serve as provided in §967.26
of the order, and until the order is
reactivated or terminated, unless they
are discharged by the Secretary.

The remainder of the reserves, after
immediate expenses are paid, will be
held by the trustees to be used to cover
unforeseen, outstanding expenses
obligated by the committee. Such funds
could also be used by the trustees to pay
for necessary start-up costs should the
order, at the determination of the
Secretary, be reactivated. When a final
determination is made regarding the
order, any remaining funds will be used
or disbursed in accordance with the
appropriate order provisions.

Based on the above, the Administrator
of the AMS has determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

It is also found and determined, upon
good cause, that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice or to
engage in further public procedure with
respect to this action because: (1) This
action relieves restrictions on handlers
by suspending the requirements
regulating the handling of celery
pursuant to Marketing Order No. 967;
(2) handlers are aware of this action,
which was discussed and recommended
at a meeting held by the committee: and
(3) no useful purpose would be served

by delaying the suspension of the
marketing order.

List of Subjects in 7 CFR Part 967

Marketing Agreements, Celery,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, under the authority of 7
U.S.C. 601-674, 7 CFR Part 967, is
suspended effective January 12, 1995
through December 31, 1997.

Dated: January 6, 1995.

Patricia Jensen,

Acting Assistant Secretary, Marketing and
Regulatory Programs.

[FR Doc. 95-727 Filed 1-11-95; 8:45 am]
BILLING CODE 3410-02-P

Rural Utilities Service
7 CFR Part 1773

Correction of Typographical Error

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule correction of
typographical error.

SUMMARY: This document corrects a
typographical error in a final rule
published by the Rural Utilities Service
(RUS) on December 27, 1994, at 59 FR
66438. This regulation revised
nomenclature in agency regulations to
reflect the reorganization of the
Department of Agriculture mandated by
recent legislation.

EFFECTIVE DATE: December 27, 1994.
FOR FURTHER INFORMATION CONTACT: Sue
Arnold, Financial Analyst, Program
support Staff, Rural Utilities Service,
room 2234, South Building, U.S.
Department of Agriculture, Washington,
DC 20250-1500, telephone number 202—
720-0736; FAX 202-720-4120.

SUPPLEMENTARY INFORMATION: This
correction affects revisions to
definitions in 7 CFR Part 1773. The
published document, in the second
column of page 66440 cites the incorrect
section of part 1773. The definitions
revised are actually in section 1773.2.
To avoid confusion, RUS is correcting
this error.

Therefore, 7 CFR Part 1773 is
corrected as follows:

1. The authority citation for part 1773
continues to read as follows:

Authority: 7 U.S.C. 901 et seq.; 7 U.S.C.
1921 et seq.; Pub.L. 103-354, 108 Stat. 3178
(7 U.S.C. 6941 et seq.).

2. In the second column of page
66440, in amendatory instruction
number 25 “1773.3" is corrected to read
“1773.2".
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Dated: January 9, 1995.
Wally Beyer,
Administrator, Rural Utilities Service.
[FR Doc. 95-788 Filed 1-11-95; 8:45 am]
BILLING CODE 3410-15-P

Animal and Plant Health Inspection
Service

9 CFR Part 78
[Docket No. 94-009-3]

Brucellosis in Cattle; State and Area
Classifications; California

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the brucellosis regulations
concerning the interstate movement of
cattle by changing the classification of
California from Class Free to Class A.
We have determined that California no
longer meets the standards for Class
Free status. The interim rule was
necessary to impose certain restrictions
on the interstate movement of cattle
from California.

EFFECTIVE DATE: February 13, 1995.

FOR FURTHER INFORMATION CONTACT: Dr.
Michael J. Gilsdorf, Senior Staff
Veterinarian, Cattle Diseases and
Surveillance Staff, Veterinary Services,
APHIS, USDA, P.O. Drawer 810,
Riverdale, MD 20738. The telephone
number for the agency contact will
change when agency offices in
Hyattsville, MD, move to Riverdale, MD,
during January. Telephone: (301) 436—
4918 (Hyattsville); (301) 734-4918
(Riverdale).

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective and
published in the Federal Register on
September 16, 1994 (59 FR 47533
47534, Docket No. 94-009-2), we
amended the brucellosis regulations in
9 CFR part 78 by removing California
from the list of Class Free States in
§78.41(a) and adding it to the list of
Class A States in §78.41(b).

Comments on the interim rule were
required to be received on or before
November 15, 1994. We did not receive
any comments. The facts presented in
the interim rule still provide a basis for
the rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,

Executive Orders 12372 and 12778, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

PART 78—BRUCELLOSIS

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR 78.41 and that
was published at 59 FR 47533-47534 on
September 16, 1994.

Authority: 21 U.S.C. 111-114a-1, 114qg,

115, 117, 120, 121, 123-126, 134b, 134f; 7
CFR 2.17, 2.51, and 371.2(d).

Done in Washington, DC, this 6th day of
January 1995.

Lonnie J. King,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-807 Filed 1-11-95; 8:45 am]
BILLING CODE 3410-34-P

9 CFR Part 97
[Docket No. 94-131-1]

Commuted Traveltime Periods:
Overtime Services Relating to Imports
and Exports

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations concerning overtime
services provided by employees of
Veterinary Services by adding a
commuted traveltime allowance for
Helena, Montana. Commuted traveltime
allowances are the periods of time
required for Veterinary Services
employees to travel from their dispatch
points and return there from the places
where they perform Sunday, holiday, or
other overtime duty. The Government
charges a fee for certain overtime
services provided by Veterinary
Services employees and, under certain
circumstances, the fee may include the
cost of commuted traveltime. This
action is necessary to inform the public
of commuted traveltime for this
location.

EFFECTIVE DATE: January 12, 1995.

FOR FURTHER INFORMATION CONTACT: Ms.
Louise R. Lothery, Director, Resource
Management Support, Veterinary
Services, APHIS, USDA, P.O. Drawer
810, Riverdale, MD 20783. The

telephone number for the agency
contact will change when agency offices
in Hyattsville, MD, move to Riverdale,
MD, during January. Telephone: (301)
436-7517 (Hyattsville); (301) 734-7517
(Riverdale).

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR, chapter I,
subchapter D, and 7 CFR, chapter lIl,
require inspection, laboratory testing,
certification, or quarantine of certain
animals, animal byproducts, plants,
plant products, or other commodities
intended for importation into, or
exportation from, the United States.
When these services must be provided
by an employee of Veterinary Services
(VS) on a Sunday or holiday, or at any
other time outside the VS employee’s
regular duty hours, the Government
charges a fee for the services in
accordance with 9 CFR part 97. Under
circumstances described in §97.1(a),
this fee may include the cost of
commuted traveltime. Section 97.2
contains administrative instructions
prescribing commuted traveltime
allowances, which reflect, as nearly as
practicable, the periods of time required
for VS employees to travel from their
dispatch points and return there from
the places where they perform Sunday,
holiday, or other overtime duty.

We are amending § 97.2 of the
regulations by adding a commuted
traveltime allowance for Helena,
Montana. The amendment is set forth in
the rule portion of this document. This
action is necessary to inform the public
of the commuted traveltime between the
dispatch and service locations.

Effective Date

The commuted traveltime allowances
appropriate for employees performing
services at ports of entry, and the
features of the reimbursement plan for
recovering the cost of furnishing port of
entry services, depend upon facts
within the knowledge of the Department
of Agriculture. It does not appear that
public participation in this rulemaking
proceeding would make additional
relevant information available to the
Department.

Accordingly, pursuant to the
administrative procedure provisions in
5 U.S.C. 553, we find upon good cause
that prior notice and other public
procedure with respect to this rule are
impracticable and unnecessary; we also
find good cause for making this rule
effective less than 30 days after
publication of this document in the
Federal Register.
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Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review process
required by Executive Order 12866.

The number of requests for overtime
services of a VS employee at the
location affected by our rule represents
an insignificant portion of the total
number of requests for these services in
the United States.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any State or local laws, regulations, or
policies that conflict with its provisions
or that would otherwise impede its full
implementation. This rule is not
intended to have retroactive effect.
There are no administrative procedures
that must be exhausted prior to any
judicial challenge to the provisions of
this rule or the application of its
provisions.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 97

Exports, Government employees,
Imports, Livestock, Poultry and poultry
products, Travel and transportation
expenses.

Accordingly, 9 CFR part 97 is
amended as follows:

PART 97—OVERTIME SERVICES
RELATING TO IMPORTS AND
EXPORTS

1. The authority citation for part 97
continues to read as follows:

Authority: 7 U.S.C. 2260; 49 U.S.C. 1741,
7 CFR 2.17, 2.51, and 371.2(d).

2. Section 97.2 is amended by adding
in the table, in alphabetical order, under
Montana, the following entry to read as
follows:

§97.2 Administrative instruction

prescribing commuted traveltime.
* * * * *

COMMUTED TRAVELTIME ALLOWANCES

[In hours]

Location Served Metropolitan area
covered  from \yimin  Outside
* * * * *

Montana:
* * * * *
Helena . ............. 1
* * * * *

Done in Washington, DC, this 6th day of
January 1995.

Lonnie J. King,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-808 Filed 1-11-95; 8:45 am]
BILLING CODE 3410-34-P

9 CFR Part 112
[Docket No. 92—098-3]

Viruses, Serums, Toxins, and
Analogous Products; Packaging and
Labeling

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule; postponement of
effective date.

SUMMARY: This document postpones the
effective date, upon which the final rule
on the packaging and labeling of
veterinary biological products takes
effect, from February 21, 1995, to
August 19, 1995. Upon the effective
date, the final rule prohibits the
repackaging and relabeling, for further
sale or distribution, of final containers
of product that are imported or that are
packaged at licensed establishments in
cartons or other containers. The
extension of the effective date is
necessary in order to allow a sufficient
transition period and to ensure the
continued availability of single-dose
veterinary biologics.

EFFECTIVE DATE: The effective date of the
final rule is postponed from February
21, 1995, to August 19, 1995.

FOR FURTHER INFORMATION CONTACT:

Dr. David A. Espeseth, Deputy Director,
Veterinary Biologics, BBEP, APHIS,
USDA, PO Drawer 810, Riverdale, MD

20738. The telephone number for the
agency contact will change when agency
offices in Hyattsville, MD, move to
Riverdale, MD, during January 1995.
Telephone: (301) 436-8245
(Hyattsville); (301) 734-8245
(Riverdale).

SUPPLEMENTARY INFORMATION: Under
authority of the Virus-Serum-Toxin Act
(21 U.S.C. 151-159), as amended by the
Food Security Act of 1985, the Animal
and Plant Health Inspection Service
(APHIS), U.S. Department of
Agriculture, published a proposed rule
on April 28, 1993 (58 FR 25786—-25788,
Docket No. 92—098-1) on the packaging
and labeling of veterinary biologics.
During the 60-day comment period,
thirty-nine comments were received.
Thirty-six comments were in support of
the rule; three were not. The final rule
was published on August 24, 1994 (59
FR 43441-43445, Docket No. 92—-098-2).
Unless otherwise exempted, the final
rule prohibits the repackaging and
relabeling, for further sale or
distribution, of final containers of
veterinary biologics that are imported or
that are prepared in licensed
establishments. The effective date of the
final rule that was published on August
24, 1994, was to have been 180 days
after the date of publication or February
21, 1995.

Since the publication of the final rule,
APHIS has received a large number of
(in excess of 400) letters and numerous
inquiries from congresspersons, a State
governor, distributors, consumers, and
representatives of kennel clubs and
humane societies expressing concern
that implementation of the final rule
would result in a shortage of single-dose
animal vaccines which could be sold
without restriction. This shortage, it was
claimed, would result in the failure to
vaccinate a large number of animals that
are currently vaccinated by owners.
Based on these letters and inquiries and
its own monitoring efforts, APHIS has
determined that additional time is
necessary to allow for coordination
between producers and distributors of
veterinary biologics in order to provide
distributors and consumers with fully
packaged and labeled single-dose
biological products.

Therefore, the effective date of the
final rule that was published at 59 FR
43441-43445, August 24, 1994, Docket
No. 92-098-2, is postponed until
August 19, 1995.

Authority: 21 U.S.C. 151-159; 7 CFR 2.17,
2.51, and 371.2(d).
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Done in Washington, DC, this 6th day of
January 1995.

Lonnie J. King,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-806 Filed 1-11-95; 8:45 am]
BILLING CODE 3410-34-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 94-ANE-59; Amendment 39—
9113; AD 95-01-02]

Airworthiness Directives; Hartzell
Model HC-B4 Series Propellers
Installed on Mitsubishi MU-2 Series
Aircraft

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
three existing airworthiness directives
(AD), applicable to Hartzell Model HC—
B4TN-5(D,G,J)L/LT10282(B,K)-5.3R
and HC-B4TN-5(D,G,J)L/
LT10282N(B,K)-5.3R propellers
installed on Mitsubishi MU-2 series
aircraft. These AD’s currently require
replacement of existing LT10282(B,K)—
5.3R propeller blades with
LT10282N(B,K)-5.3R improved “N”’
configuration propeller blades, and
repetitive inspection and rework when
required of the inner hub arm bore. This
amendment requires new repair limits,
shot peening procedures, and retirement
at 10,000 hours time in service for the
“N” configuration blades. Additionally,
this action requires replacement of
existing propeller hubs with new
improved fatigue strength steel hubs
and requires inspection, and specified
rework as necessary, of the new steel
hubs at a repetitive interval of 3,000
hours time in service. This amendment
is prompted by a determination that the
current hub design and blade repair
limits do not adequately protect against
initiation of fatigue cracks in the
propeller hub arm bore and do not
prevent the resonant speed of the
propeller from shifting into the
permitted ground idle operating range.
The actions specified by this AD are
intended to prevent initiation of fatigue
cracks in propeller assemblies and
subsequent progression to propeller
failure, with departure of the blade, or
hub arm and blade, that may result in
loss of aircraft control.

DATES: Effective January 27, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 27,
1995.

Comments for inclusion in the Rules
Docket must be received on or before
March 13, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
94-ANE-59, 12 New England Executive
Park, Burlington, MA 01803-5299.

The service information referenced in
this AD may be obtained from Hartzell
Propeller Inc., One Propeller Place,
Piqua, OH 45356—-2634; telephone (513)
778-4200, fax (513) 778-4391. This
information may be examined at the
FAA, New England Region, Office of the
Assistant Chief Counsel, Burlington,
MA; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Tomaso DiPaolo, Aerospace Engineer,
Chicago Aircraft Certification Office,
FAA, Small Airplane Directorate, 2300
East Devon Avenue, Room 232, Des
Plaines, IL 60018; telephone (708) 294—
7031, fax (708) 294—7834.
SUPPLEMENTARY INFORMATION:
Airworthiness directive (AD) 93-01-09,
Amendment 39-8463, effective April
20, 1993, applicable to Hartzell Model
HC-B4TN-5(D,G,J)L/LT10282(B,K)—
5.3R propellers installed on Mitsubishi
MU-2 series aircraft was published in
the Federal Register on March 26, 1993
(58 FR 16347). That action was
prompted by three reports of propeller
blades separating during flight. The
manufacturer’s investigation of the
failed blades revealed that fatigue cracks
could initiate at the radius end of the
blade bearing bore. That condition, if
not corrected, can result in fatigue
cracks initiating and progressing to
failure resulting in departure of the
blade and possible loss of aircraft
control.

That AD requires initial and repetitive
inspections for fatigue cracks at the
blade bearing bore. All affected
propeller blades showing evidence of
cracks or propeller blades not meeting
acceptable rework criteria are required
to be replaced with serviceable blades
prior to further flight. Additionally, as a
terminating action to the repetitive
inspections, AD 93-01-09 requires
replacement of existing LT10282(B,K)—
5.3R propeller blades with
LT10282N(B,K)-5.3R improved “N”
configuration propeller blades at the
next overhaul, or within 15 months of

the effective date of that AD (July 31,
1994), whichever occurs first. Propeller
blades modified to the “N”’
configuration have design
improvements in the blade bearing bore
that reduce the susceptibility to
corrosion and localized stresses. The
modified blades also have additional
thickness added to the blade inboard
stations to reduce operating stresses.
The FAA determined that long term
continued operational safety would be
better assured by actual modification of
the propeller to remove the source of the
problem rather than continuing with
repetitive inspections.

On April 28, 1993, the FAA issued
priority letter AD 93-09-04, applicable
to both Hartzell Model HC-B4TN-
5(D,G,J)L/LT10282(B,K)-5.3R and
Model HC-B4TN-5(D,G,J)L/
LT10282N(B,K)-5.3R propellers
installed on Mitsubishi Model MU-2B-
60 aircraft. That AD was published in
the Federal Register on July 22, 1993
(58 FR 39139). That AD action was
prompted by two reports of propeller
hub arm assembly fatigue failures and
subsequent hub arm and blade
separation from aircraft in flight.
Preliminary data indicated that fatigue
cracks can originate in the propeller hub
arm assembly.

That AD requires initial and repetitive
removals from service of affected
propeller hub assemblies for inspection
and specified rework procedures before
returning to service. That AD was an
interim action until more data became
available on the cause of propeller hub
arm assembly failures.

On June 10, 1993, the FAA issued
priority letter AD 93-12-01, also
applicable to both Hartzell Model HC—
B4TN-5(D,G,J)L/LT10282(B,K)-5.3R
and Model HC-B4TN-5(D,G,J)L/
LT10282N(B,K)-5.3R propellers
installed on MU-2B-26A, —36A, and,
—40 aircraft. That AD was published in
the Federal Register on September 29,
1993 (58 FR 50840). That action was
prompted by a report of a hub assembly
with a crack indication in the hub arm
that was found during the inspection
and rework required by AD 93-09-04.
In addition, although not stated in AD
93-12-01, the FAA based AD 93-12-01
on flight strain survey investigations.
Airworthiness Directive 93-12-01 cites
the same safety concerns and
requirements as AD 93—-09-04 and was
also an interim action until more data
became available on the cause of
propeller hub arm assembly failures.

Since the issuance of AD 93-09-04
and AD 93-12-01, the FAA determined
that fretting can cause a fatigue crack to
initiate in the propeller hub arms of the
affected propellers. The fatigue crack
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initiates in the propeller inner hub arm
bore. The fretting fatigue can be caused
by a high stress loading condition that
occurs two times per revolution when
operating in a propeller ground
resonance condition known as the
“reactionless mode.” The propeller
resonance condition can be experienced
in MU-2 series aircraft when Hartzell
HC-B4 series propellers, with blades at
or near the previous thickness repair
limits, are operated at the originally
certified engine ground idle speed when
a quartering tail wind is present.

The FAA has also issued AD 94-11—
04, Amendment 39-8920, effective on
June 10, 1994, applicable to Mitsubishi
Model MU-2B-26A, —36A, —-40, —60,
and MU-2B-36 aircraft Modified by
Supplemental Type Certificate (STC)
SA2413SW. That AD restricts the engine
ground idle speed to a range of 76.5
percent to 78.5 percent to prevent the
possibility of operating the propeller too
close to the ground idle resonant speed.
The requirements of AD 94-11-04 are
not affected by this action.

Since the issuance of AD’s 93—-01-09,
93-09-04, and 93-12-01, the
manufacturer has developed an
improved fatigue strength steel
propeller hub that has a compressive
rolled internal bearing bore in the hub
arms. Additionally, to further assure
propeller operation will not occur in the
reactionless mode, the manufacturer has
developed new repair limits and shot
peening procedures, and has established
a retirement life limit of 10,000 hours
time in service for the ““N”’ configuration
propeller blades. This AD will mandate
phase in of the new steel hub design
and the new “N”’ configuration
propeller blade repair limits, shot
peening procedures, and retirement life.

The FAA has reviewed and approved
the technical contents of the following
service documents:

Hartzell Alert Service Bulletins
(ASB’s) No. A182A and A183A both
dated March 11, 1994, that describe
procedures for installation, inspection,
and rework as required for an improved
fatigue strength steel hub applicable to
propellers installed on Mitsubishi MU-
2B-60 aircraft and MU-2B-26A, —36A,
—40 or other MU-2 model aircraft,
respectively; and

Hartzell ASB No. A188 dated
February 25, 1994, applicable to affected
propellers installed on all Mitsubishi
MU-2 series aircraft that describes new
repair limits and procedures for shot
peening the LT10282N(B,K)-5.3R blade
surfaces for optimum service life when
installed on Mitsubishi MU-2 series
aircraft.

Since an unsafe condition has been
identified that is likely to exist or

develop on other propellers of this same
type design, the FAA is superseding
AD’s 93-01-09, 93-09-04, and 93-12—
01; and adopting a new AD which
requires replacement of any remaining
LT10282(B,K)-5.3R propeller blades
with LT10282N(B,K)-5.3R improved
“N” configuration propeller blades,
requires shot peening of all ““N”" blades,
and establishes a new life limit of
10,000 hours time in service for “N”’
blades used on Mitsubishi MU-2 series
aircraft; and requires replacement of
Part Number (P/N) 840-139 or P/N 840—
91 propeller hubs with new improved
fatigue strength steel hubs which
require inspection, and specified rework
as necessary, at a repetitive interval of
3,000 hours time in service. The actions
are required to be accomplished in
accordance with the alert service
bulletins described previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments

submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-ANE-59.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8463 (58 FR
16347, March 26, 1993); amendment
39-8583 (58 FR 39139, July 22, 1993);
and amendment 39-8642 (58 FR 50840,
September 29, 1993); and by adding a
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new airworthiness directive to read as
follows:

95-01-02 Hartzell Propeller Inc.:
Amendment 39-9113. Docket 94-ANE-
59. Supersedes AD 93-01-09,
Amendment 39-8463; AD 93-09-04,
Amendment 39-8583; and AD 93-12-01,
Amendment 39-8642.

Applicability: Hartzell Propeller Inc.
Models HC-B4TN-5(D,G,J)L/LT10282(B,K)—
5.3R, HC-B4TN-5(D,G,J)L/LT10282N(B,K)—
5.3R, and HC-B4TN-5(D,G,J)L/
LT10282NS(B,K)-5.3R propellers installed
on Mitsubishi MU-2B-26A, —36A, —40, —60;
MU-2B-30 Modified by Supplemental Type
Certificate (STC) SA336GL-D & SA339GL-D;
MU-2B-36 Modified by SA2413SW; and any
other MU=2 Series aircraft which have the
affected propellers installed.

Note: The parentheses indicate the
presence or absence of an additional letter(s)
which vary the basic propeller hub and blade
model designation. This Airworthiness
Directive (AD) still applies regardless of
whether these letters are present or absent on
the propeller hub and blade model
designation.

Compliance: Required as indicated, unless
accomplished previously.

To prevent initiation of fatigue cracks in
propeller assemblies and subsequent
progression to propeller failure, with
departure of the blade, or hub arm and blade,
that may result in loss of aircraft control,
accomplish the following:

(a) Before further flight replace Hartzell
Model HC-B4TN-5(D,G,J)L/LT10282(B,K)-
5.3R propeller blades with serviceable
Hartzell HC-B4TN-5(D,G,J)L/
LT10282N(B,K)-5.3R or HC-B4TN-
5(D,G,J)L/LT10282NS(B,K)-5.3R “N”
configuration propeller blades. Airworthiness
Directive 93-01-09, which is superseded by
this AD, required this action to be completed
by July 31, 1994.

(b) For propeller hub assemblies that
experience a blade strike, as defined in
paragraph (g) of this AD, after the effective
date of this AD, before further flight,
accomplish the following as applicable:

(1) Replace propeller hub unit, Part
Number (P/N) 840-139 or P/N 840-91, with
a hub that has compressive rolled internal
bearing bores, which is identified with the
addition of a third letter “A” in the hub serial
number prefix (e.g. “CDA1234"). Propeller
hub assemblies removed from service in
accordance with this AD paragraph are to be
permanently retired and may not be returned
to service on any aircraft; and

(2) Thereafter, at intervals of 3,000 hours
time in service (TIS) or 60 calendar months,
whichever occurs first, remove the
compressive rolled internal bore hub
assembly, identified with the addition of a
third letter ““A” in the hub serial number
prefix (e.g. “CDA1234"), for inspection and
specified rework in accordance with Hartzell
Alert Service Bulletins (ASB’s) No. A182A or
A183A, both dated March 11, 1994.

(3) For compressive rolled internal bearing
bore hub assemblies, identified with the
addition of a third letter “A” in the hub serial
number prefix (e.g. “CDA1234"), that
experience a blade strike, remove the hub

assembly for inspection and specified rework
procedures, in accordance with Hartzell ASB
Nos. A182A or A183A, both dated March 11,
1994, Thereafter, at intervals of 3,000 TIS or
60 calendar months, whichever occurs first,
repeat this inspection and required rework.

(c) Before further flight for propeller hub
assemblies that have never been inspected; or
within 750 hours TIS since the last
inspection for those propeller hub assemblies
inspected in accordance with Hartzell ASB’s
Nos. A182A, or A183A, both dated March 11,
1994; or ASB No. A182, dated April 28, 1993,
or ASB No. A183, dated June 1, 1993; but in
no case later than 12 calendar months from
the effective date of this AD; accomplish the
following:

(1) Replace propeller hub unit P/N 840-
139 or P/N 840-91, unless already
accomplished, with a hub that has
compressive rolled internal bearing bores,
which is identified with the addition of a
third letter “*A” in the hub serial number
prefix (e.g. “CDA1234"). Propeller hub
assemblies removed from service in
accordance with this AD paragraph are to be
permanently retired and may not be returned
to service on any aircraft; and

(2) Thereafter at intervals of 3,000 hours
TIS or 60 calendar months, whichever occurs
first, remove the compressive rolled internal
bearing bore hub assembly, identified with
the addition of a third letter “A” in the hub
serial number prefix (e.g. “CDA1234"), for
inspection and specified rework in
accordance with Hartzell ASB’s No. A182A
or A183A both dated March 11, 1994.

(d) Perform a propeller blade thickness
inspection, rework if necessary, shot peen,
and mark the blades, in accordance with
Hartzell ASB No. A188, dated February 25,
1994, in accordance with the following
schedule and requirements:

Propeller
blade time
since new
(TSN) on the
effective date
of this AD

Compliance required

Greater than Within 100 hours TIS after

or equal to the effective date of this

2,900 hours AD, or during compliance

TSN. with paragraphs (b) or (c)
of this AD, as applicable,
whichever occurs first.

Less than Prior to reaching 3,000 hours
2,900 hours time TSN or during compli-
TSN but ance with paragraphs (b)
greater than or (c) of this AD, as appli-
2,200 hours cable, whichever occurs
TSN. first.

Less than or Within 800 hours TIS after
equal to the effective date of this
2,200 hours AD or during compliance
TSN. with paragraphs (b) or (c)

of this AD, as applicable,
whichever occurs first.

(1) If blade thickness requires rework of
blades comprising thickness reduction of
inboard stations then shot peening is also
required prior to returning to service.

(2) If the blade thickness inspection is
satisfactory and no rework is required, shot
peening may be deferred until the next

overhaul, but not to exceed 3,000 hours TSN
of the propeller blades, or within 60 calendar
months since the last overhaul, whichever
occurs first.

(3) Propeller Model LT10282N(B,K)-5.3R
“N”’ configuration blades that have been
satisfactorily shot peened and inspected and
must be metal impression stamped in the
blade butt as well as ink stamped externally
on the blade shank with the suffix letter **S”
in the blade model designation, per Hartzell
ASB No. A188, dated February 25, 1994.

(e) Any blade repairs made after the
effective date of this AD shall be
accomplished in accordance with the
procedures specified in Hartzell ASB No.
A188, dated February 25, 1994.

Note: Airworthiness Directive (AD) 94-11—
04 restricts Mitsubishi Model MU-2B-26A,
—36A, —40, —60, and MU-2B-36 Aircraft
Modified by (STC) SA2413SW to an engine
ground idle speed range of 76.5 to 78.5
percent to prevent the possibility of operating
the propeller too close to the ground idle
resonant speed (‘‘reactionless mode’’). The
purpose of Paragraphs (d) and (e) of this AD
are to insure that the resonant speed does not
shift into the permitted engine ground idle
range during operation.

(f) Propeller blade Model LT10282N(B,K)—
5.3R and LT10282NS(B,K)-5.3R
configuration blades now have a retirement
life limit of 10,000 hours TIS and are to be
permanently retired from service, and
replaced with serviceable blades, upon
reaching this limit.

(9) A blade strike is defined as a propeller
having any blade that has been bent beyond
the repair limits specified in Hartzell
Propeller Inc. Standard Practices Manual,
Revision 1, Pages 1104-1105, dated June
1994.

(h) The ““‘calendar month” compliance
times stated in this AD allow the
performance of the required action up to the
last day of the month in which compliance
is required.

(i) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, FAA,
Chicago Aircraft Certification Office. The
request should be forwarded through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, FAA, Chicago Aircraft
Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the FAA,
Chicago Aircraft Certification Office.

(j) Except when propeller hub arm
assemblies have experienced a blade strike,
special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(k) The actions required by this AD shall
be done in accordance with the following
Hartzell Propeller Inc. service documents:
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Document No. Pages Date

ASB No. A182A .
Total pages:

3.
ASB No. A183A .
Total pages:

3

1-3 | Mar. 11, 1994.

1-3 | Mar. 11, 1994.

ASB No. A188 ...
Total pages:
4.

Hartzell Propeller
Standard Prac-
tices Manual,
Revision 1.

Total pages:
2.

1-4 | Feb. 25, 1994.

1104-5 | June 1994.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Hartzell Propeller Inc., One Propeller
Place, Piqua, OH 45356-2634; telephone
(513) 778-4200, fax (513) 778-4391. Copies
may be inspected at the FAA, New England
Region, Office of the Assistant Chief Counsel,
12 New England Executive Park, Burlington,
MA,; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

() This amendment becomes effective on
January 27, 1995.

Issued in Burlington, Massachusetts, on
December 22, 1994.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 95-633 Filed 1-11-95; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 597

[Docket No. R—95-1702; FR-3580—-N—04]
RIN 2506-AB65

Designation of Empowerment Zones
and Enterprise Communities; Notice of

Waiver of Sunset Provision of Interim
Rule

AGENCY: Office of the Secretary, HUD.
ACTION: Notice of waiver.

SUMMARY: This Notice announces a
waiver granted by the Secretary, under
the waiver authority of 24 CFR 597.5, of
the sunset provision set forth in
§597.1(c) of the Department’s interim
rule published on January 18, 1994.
DATES: January 12, 1995.

FOR FURTHER INFORMATION CONTACT:
Michael T. Savage, Deputy Director,
Office of Economic Development, Room
7136, Department of Housing and Urban
Development, 451 Seventh Street SW,

Washington, DC 20410, telephone (202)
708-2290; TDD (202) 708-2565. (These
are not toll-free numbers.)

SUPPLEMENTARY INFORMATION: On
January 18, 1994, the Department
published an interim rule that
implemented that portion of Subchapter
C, Part | (Empowerment Zones,
Enterprise Communities and Rural
Development Investment Areas) of Title
X1l of the Omnibus Budget
Reconciliation Act of 1993 dealing with
the designation of urban Empowerment
Zones and Enterprise Communities (EZ/
EC interim rule). The preamble to the
EZ/EC interim rule stated that: “The
Department has adopted a policy of
setting a date for expiration of an
interim rule unless a final rule is
published before that date. This
““Sunset” provision appears in 8§ 597.1(c)
of the rule; and provides that the
interim rule will expire on a date 12
months from publication unless a final
rule is published before that date.”

The EZ/EC final rule is being
published elsewhere in today’s Federal
Register. However, consistent with 42
U.S.C. 3535(0)(3) of the Department’s
authorizing legislation, the EZ/EC final
rule cannot become effective until a
period of 30 calendar days from the date
of publication of the final rule has
expired. Accordingly, the EZ/EC final
rule, published in today’s Federal
Register, will not become effective by or
before January 18, 1995, the date the
interim rule expires. In order to prevent
a period in which the effective period of
the EZ/EC regulations lapses, a waiver
is granted under 24 CFR 597.5.

Section 597.5 provides that “The
Secretary of HUD may waive for good
cause any provision of this part not
required by statute, where it is
determined that application of the
requirement would produce a result
adverse to the purpose and objectives of
this part.” The sunset provision set forth
in 24 CFR 597.1(c) of the January 18,
1994 interim rule was not required by
statute, and good cause exists to waive
this provision in order that the effective
period of the interim rule published on
January 18, 1994 (59 FR 2700) continues
until the date the final rule is published
and made effective, at which point the
final rule will remain in effect.

Dated: January 5, 1995.
Henry G. Cisneros,

Secretary.
[FR Doc. 95-733 Filed 1-11-95; 8:45 am]

BILLING CODE 4210-32-P-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 35

[FRL-5138-1]

Reallocation of Reserved Funds Not
Awarded; Correcting Amendment

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Correcting amendment.

SUMMARY: In this amendment, EPA is
correcting a typographical error in
response to requests for clarification on
the reallocation of funds for Tribes. The
intended effect of this amendment is to
enhance the accuracy and reduce
misunderstandings of the reallocation of
funds for Tribes. The amendments are
minor editorial changes and do not
impose new requirements.

EFFECTIVE DATE: January 12, 1995.

FOR FURTHER INFORMATION CONTACT:
Donald J. Brady, Office of Wetlands,
Oceans and Watersheds, (202) 260—
5368, Assessment and Watershed
Protection Division, U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC 20460.

SUPPLEMENTARY INFORMATION:
Background

40 CFR 35.155 (c) is listed twice, but
contains different text. This is due to an
error in submitting two earlier additions
of §35.155 (c). Accordingly, §35.155 is
corrected by changing the repeated
§35.155 (c) to (d) and listing paragraph
(d) immediately following paragraph (c).

List of Subjects in 40 CFR Part 35

Environmental protection, Grant
programs, Reporting and recordkeeping
requirements, Water pollution control,
Water supplies.

Dated: December 6, 1994.
Robert Perciasepe,
Assistant Administrator for Water.

40 CFR part 35, subpart A is amended
as follows:

1. The authority citation for part 35,
subpart A continues to read as follows:

Authority: Secs. 105 and 301(a) of the
Clean Air Act, as amended (42 U.S.C. 7405
and 7601(a); Secs. 106, 205(g), 205(j), 208,
319, 501(a), and 518 of the Clean Water Act,
as amended (33 U.S.C. 1256, 1285(g),
1285(j),1288, 1361(a) and 1377); secs. 1443,
1450, and 1451 of the Safe Drinking Water
Act (42 U.S.C. 300j-2, 300j—9 and 300j—11);
secs. 2002(a) and 3011 of the Solid Waste
Disposal Act, as amended by the Resource
Conservation and Recovery Act of 1976 (42
U.S.C. 6912(a), 6931, 6947, and 6949); and
secs. 4, 23 and 25(a) of the Federal
Insecticide Fungicide and Rodenticide Act,
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as amended (7 U.S.C. 136(b), 136(u) and
136w(a).
§35.155 [Amended]

2. Section 35.155 is amended by
redesignating the second paragraph (c)
as paragraph (d).

[FR Doc. 95-824 Filed 1-11-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[PA25-1-6683; FRL-5133-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania—
Emission Statement Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. This revision consists of
an emission statement program for
stationary sources which emit volatile
organic compounds (VOCs) and/or
nitrogen oxides (NOXx) at or above
specified actual emission threshold
levels. The intended effect of this action
is to approve in the Commonwealth of
Pennsylvania a regulation for annual
reporting of actual emissions by sources
that emit VOC and/or NOX in
accordance with section 182(a)(3)(B) of
the Clean Air Act Amendments (CAAA).
This action is being taken under section
110 of the Clean Air Act.

EFFECTIVE DATE: This rule will become
effective on February 13, 1995.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air, Radiation,
and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania, 19107; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460; and
Commonwealth of Pennsylvania
Department of Environmental Resources
Bureau of Air Quality Control, P.O. Box
8468, Market Street Office Bldg.,
Harrisburg, PA 17105-8468.

FOR FURTHER INFORMATION CONTACT: Enid
A. Gerena, Environmental Protection
Agency, Air, Radiation, and Toxics
Division, 841 Chestnut Building,
Philadelphia, PA 19107, (215) 597-
8239.

SUPPLEMENTARY INFORMATION: On July
15, 1994 (59 FR 36128), EPA published

a notice of proposed rulemaking (NPR)
for the Commonwealth of Pennsylvania.
The NPR proposed approval of the
Commonwealth of Pennsylvania’s
Emission Statement Program. The
formal SIP revision was submitted on
November 12, 1992.

The Pennsylvania Department of
Environmental Resources (PADER)
submitted a revision to the
Pennsylvania’s SIP which establishes
emissions statement reporting
requirements for stationary sources that
emit of nitrogen oxides (NOy) and
volatile organic compounds (VOCs),
above specified actual emission
applicability thresholds.

Other specific requirements of the SIP
revision on Emission Statements and
the rationale for EPA’s proposed action
are explained in the NPR and will not
be restated here. No public comments
were received on the NPR.

Final Action

EPA is approving amendments to the
regulation at Title 25 Pa. Code chapter
135, to add section 135.5,
Recordkeeping, and section 135.21,
Emission Statements, as a revision to
the Commonwealth of Pennsylvania
SIP. Nothing in this section should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
Implementation Plan. Each request for
revision to the State Implementation
Plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by an October 4,
1993 memorandum from Michael
Shapiro, Acting Assistant Administrator
for Air and Radiation. The OMB has
exempted this regulatory action from
E.O. 12866 review.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 13, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action to
approve Pennsylvania’s Emissions
Statement Program may not be
challenged later in proceedings to

enforce its requirements. (See section
307 (b)(2).)
List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Oxides of
nitrogen, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.
Dated: December 16, 1994.
Stanley L. Laskowski,
Acting Regional Administrator, Region Ill.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]
1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.

Subpart NN—Commonwealth of
Pennsylvania

2. Section 52.2020 is amended by
adding paragraph (c)(96) to read as
follows:

§52.2020 Identification of plan.
* * * * *
(C) * X %

(96) Revisions to the Commonwealth
of Pennsylvania Regulations State
Implementation Plan submitted on
November 12, 1992 by the Pennsylvania
Department of Environmental
Resources:

(i) Incorporation by reference.

(A) Letter of November 12, 1992 from
the Pennsylvania Department of
Environmental Resources transmitting a
revised regulation to establish emission
statements requirements annually for
sources of nitrogen oxides and volatile
organic compounds.

(B) Revisions to amend 25 Pa. Code,
specifically to include section 135.5 and
section 135.21. Effective on October 10,
1992.

[FR Doc. 95-735 Filed 1-11-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[W142-01-6623; FRL-5087-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Wisconsin; Revision to the State
Implementation Plan Vehicle
Inspection and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this action, the EPA is
taking action to approve portions and
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conditionally approve other portions of
the Wisconsin State Implementation
Plan (SIP) for attainment of the National
Ambient Air Quality Standards for
ozone. On November 15, 1993,
Wisconsin submitted a SIP revision
request to the EPA to satisfy the
requirements of section 182(a)(2) of the
Clean Air Act (Act), and the Federal
motor vehicle inspection and
maintenance (I/M) rule at 40 CFR part
51, subpart S. This revision establishes
and requires the implementation of an
enhanced I/M program in the
Milwaukee-Racine, and the Sheboygan
0zone nonattainment areas. On July 14,
1994, the EPA published a Notice of
Proposed Rulemaking (NPRM) for the
State of Wisconsin. The NPRM
proposed approval of portions of the
Wisconsin I/M SIP and conditional
approval of other portions on the
condition that the State submit
additional materials to the EPA during
the public comment period on the EPA’s
proposed rulemaking. On July 28, 1994,
the State of Wisconsin supplied the EPA
with a supplementary SIP submittal.
The EPA received no comments on the
NPRM. Therefore the EPA is publishing
this final action.

EFFECTIVE DATE: This rule will become
effective on February 13, 1995.
ADDRESSES: Copies of the State’s
submittals and the EPA’s technical
support document (TSD) are available
for public review at the U.S.
Environmental Protection Agency,
Region 5, Air and Radiation Division,
Air Toxics and Radiation Branch,
Regulation Development Section, 77
West Jackson Boulevard, Chicago,
Illinois, 60604. Interested persons
wanting to examine these documents
should make an appointment at least 24
hours before the visiting day.

FOR FURTHER INFORMATION CONTACT: John
M. Mooney, (312) 886—-6043.

SUPPLEMENTARY INFORMATION:
l. Introduction

The CAA requires States to make
changes to improve existing I/M
programs or implement new ones.
Section 182 requires any ozone
nonattainment area, which has been
classified as “marginal’ (pursuant to
section 181(a) of the CAA) or worse,
with an existing I/M program that was
part of a SIP, or any area that was
required by the 1977 Amendments to
the CAA to have an I/M program, to
immediately submit a SIP revision to
bring the program up to the level
required in past EPA guidance or to
what had been committed to previously
in the SIP, whichever is more stringent.
In addition, all ozone nonattainment

areas classified as moderate or worse
must implement a “‘basic” or an
“enhanced” I/M program depending
upon their classifications, regardless of
previous requirements.

In addition, Congress directed the
EPA in section 182(a)(2)(B) to publish
updated guidance for State I/M
programs, taking into consideration
findings of the Administrator’s audits
and investigations of these programs.
The States were to incorporate this
guidance into the SIP for all areas
required by the CAA to have an I/M
program.

11. Background

The State of Wisconsin currently
contains 2 ozone nonattainment areas
that are required to implement I/M
programs in accordance with the Act.
The Milwaukee-Racine ozone
nonattainment area is classified as
severe-17 and contains the following 6
counties: Kenosha, Racine, Milwaukee,
Ozaukee, Waukesha, and Washington
Counties. The Sheboygan ozone
nonattainment area is classified as
moderate and contains 1 county:
Sheboygan County. These designations
for ozone were published in the Federal
Register at 56 FR 56694 (November 6,
1991) and 57 FR 56762 (November 30,
1992), and codified at 40 CFR 81.300—
81.437.

On November 15, 1993, the Wisconsin
Department of Natural Resources
(WDNR) submitted a SIP revision to the
EPA that provided for an I/M program
in the Milwaukee-Racine and
Sheboygan nonattainment areas. Under
the requirements of the EPA
completeness review procedures, 40
CFR part 51, Appendix V, and the
requirements of section 110(k) of the
CAA, the submittal was deemed
complete by the EPA on January 4,
1994.

In its original review of the State’s
submittal, the EPA found several areas
that did not meet the requirements of
the I/M rule. Since the EPA’s July 14,
1994, Notice of Proposed Rulemaking,
the State has submitted additional
materials to meet many of these
requirements and provided
commitments to adopt and submit
additional materials, as necessary, to
receive conditional approval on other
requirements. These areas are
summarized below.

On July 14, 1994, the EPA published
a notice proposing approval for portions
of the State’s submittal, and proposing
conditional approval or disapproval on
the other sections of the original
submittal, despite several deficiencies
in the original submittal. This proposed
action was made contingent on the State

submitting the missing materials 2
weeks prior to the close of the public
comment period.

I11. State’s Supplemental Submittal

On July 28, 1994, the WDNR
submitted supplementary materials to
the EPA related to the I/M program in
the Milwaukee-Racine and Sheboygan
areas in order to remedy the deficiencies
in the State’s original submittal.

IV. The EPA’s Analysis of the State’s
Supplemental Submittal

The following summary of the State’s
supplemental submittal is limited to the
sections of the State’s original submittal
that were identified as deficient in the
EPA’s NPRM. For a discussion of the
rest of the State’s submittal, see the July
15, 1994 NPRM (59 FR 36123).

A. Enhanced and Basic I/M
Performance Standard

While the original submittal
addressed some of the requirements of
40 CFR 51.351, the State had not
formally submitted the required
modeling demonstration. In its
supplementary submittal, the State
formally submitted a modeling
demonstration using the EPA computer
model MOBILE5a, which showed that
the enhanced performance standard is
met in the Milwaukee-Racine and the
Sheboygan areas. This modeling
demonstration included an estimate of
the impact that exempt vehicles will
have on emissions reductions achieved
by the I/M program. The program still
meets the enhanced I/M performance
standard after accounting for exempt
vehicles. As a result, this section is
approvable.

B. Network Type and Program
Evaluation

The original submittal did not fully
satisfy 40 CFR section 51.353, because
it did not include requirements for
schedules and methodologies for
program evaluation. The State’s
supplemental submittal institutes a
continuous ongoing evaluation program
consistent with the Federal I/M rule.
The results of the evaluation program
will be reported to the EPA on a
biennial basis. The supplemental
submittal together with the original
submittal satisfies 40 CFR 51.353.

C. Adequate Tools and Resources

The original submittal did not fully
satisfy 40 CFR 51.354, because it did not
include a demonstration that sufficient
funds, equipment and personnel are
available to meet the program operation
requirements of the I/M rule. The State’s
supplemental submittal included a
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narrative describing the budget process,
staffing support, and equipment needed
to implement the program. This
description together with the original
submittal satisfies 40 CFR 51.354.

D. Test Frequency and Convenience

The original submittal did not fully
satisfy 40 CFR 51.355 due to the fact
that Wisconsin’s adopted legislation had
not yet been formally submitted to the
EPA. In its supplemental submittal
WDNR officially submitted its 1993
Wisconsin Act 288, enacted on April 13,
1994, which provides the necessary
authority to enforce the test frequency
requirements of the program.

E. Vehicle Coverage

The original submittal did not fully
satisfy 40 CFR 51.356 for several
reasons: (1) The State had not submitted
its final, signed contract containing
detailed procedures for identifying
subject vehicles; (2) the submittal did
not contain estimates of registered and
unregistered vehicles in the area; (3) the
State had not yet finished final
modifications on its TRANS 131 rule to
establish requirements for the testing of
fleets; and (4) the State had not yet
submitted final performance standard
modeling to account for vehicles that
are exempt from program requirements.
The State’s supplemental submittal
contains final performance standard
modeling runs that demonstrate the
impact of exemptions on the program.
Estimates of registered and unregistered
vehicles will be contained in the final,
signed I/M contract. In its supplemental
submittal, the State included a
commitment to adopt and submit the
final I/M contract and final rule
revisions to TRANS 131 within 1 year
of the EPA’s conditional approval.

F. Test Procedures and Standards

The original submittal did not fully
satisfy 40 CFR 51.357, because the State
had not submitted its final, signed
contract containing detailed test
procedures for the I/M program. In
addition, the State is in the process of
amending its NR 485 rule to establish
specific program cutpoints. In its
supplemental submittal, the State
included a commitment to adopt and
submit the final I/M contract and final
rule revisions to NR 485 within 1 year
of the EPA’s conditional approval.

G. Test Equipment

The original submittal did not fully
satisfy 40 CFR 51.358, because the State
had not submitted its final, signed
contract detailing specifications for
program test equipment. In its
supplemental submittal, the State

commits to submit its final, signed
contract addressing these requirements
to the EPA within 1 year of the EPA’s
final conditional approval. General
provisions for test equipment
specifications are contained in the
State’s Request for Proposal (RFP).

H. Quality Control

The original submittal did not fully
satisfy 40 CFR 51.359, because the State
had not submitted its final, signed
contract detailing its quality control
procedures. In its supplemental
submittal, the State commits to submit
its final, signed contract addressing
these requirements to the EPA within 1
year of the EPA’s final conditional
approval.

I. Waivers and Compliance via
Diagnostic Inspection

The original submittal did not fully
satisfy 40 CFR 51.360, because the State
had not submitted its final, signed
contract detailing procedures for the
granting of waivers, including cost
limits, tampering, warranty related
repairs, quality control and
administration. The State also failed to
include a description of corrective
actions to be taken if the waiver rate
exceeds 3 percent. In addition, the State
had not completed changes to its
TRANS 131 rule to reflect changes that
had been made in the Wisconsin
Statutes regarding the issuance of
waivers.

In its supplemental submittal, the
State commits to submit its final, signed
contract and its amended TRANS 131
rule addressing these requirements to
the EPA within 1 year of the EPA’s final
conditional approval. The State has
included a waiver rate of 3 percent in
all subject areas and has used this
waiver rate in its modeling
demonstration. The State has committed
to this waiver rate and has committed to
take specific corrective action if this rate
is not achieved. The proper criteria,
procedures, quality assurance and
administration regarding the issuance of
waivers will be ensured by the State and
managing contractor and are contained
in general detail in the SIP narrative and
RFP and will be more fully developed
in the final contract.

J. Motorist Compliance Enforcement

The original submittal did not fully
satisfy 40 CFR 51.361, because it failed
to include a detailed description of the
penalty schedule for noncompliance
and a formal commitment to a 96
percent compliance rate. In its
supplemental submittal, the State
commits to submit revisions to its
TRANS 131 rule to establish a more

thorough penalty schedule within 1 year
of the EPA’s final conditional approval.
The State has chosen to use registration
denial as its primary enforcement
mechanism in both basic and enhanced
I/M areas. Motorists will be denied
vehicle registration unless the vehicle
has complied with the I/M program
requirements. Penalties for failure to
register and failure to have vehicles
tested are contained in the Wisconsin
Statutes, sections 341 and 110,
respectively. The legal authority to
implement and enforce the program is
included in the Wisconsin statutes and
regulations contained and cited in the
SIP. In addition, the State has
committed to a compliance rate of 96
percent and has used this compliance
rate in its modeling demonstration.

K. Motorist Compliance Enforcement
Program Oversight

The original submittal did not fully
satisfy 40 CFR 51.363, because the State
had not submitted its final, signed
contract detailing procedures for quality
control of its enforcement program and
the establishment of an information
management system. In its
supplementary submittal, the State
commits to submit its final, signed
contract addressing these requirements
to the EPA within 1 year of the EPA’s
final conditional approval.

L. Enforcement Against Contractors,
Stations, and Inspectors

The original submittal did not fully
satisfy 40 CFR 51.364, because the State
had not submitted its final, signed
contract detailing specific penalty
schedules for stations, contractors, and
inspectors. In its supplementary
submittal, the State commits to submit
its final, signed contract addressing
these requirements to the EPA within 1
year of the EPA’s final conditional
approval. The Wisconsin SIP includes
the legal authority for establishing and
imposing penalties. Contractual
enforcement mechanisms will be
established by the final, signed contract.

M. Data Collection

The original submittal did not fully
satisfy 40 CFR 51.365, because it did not
include a detailed description of
specific data to be collected on
individual tests and data related to
quality control checks. In its
supplemental submittal, the State
commits to submit its final, signed
contract addressing these requirements
to the EPA within 1 year of the EPA’s
final conditional approval.
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N. Data Analysis and Reporting

The original submittal did not fully
satisfy 40 CFR 51.366, because the State
had not submitted its final, signed
contract detailing procedures for the
analysis and reporting of data for the
testing program, quality assurance
program, quality control program, and
the enforcement program. In addition,
the State had not committed to
submitting annual and biennial reports
to the EPA in accordance with the I/M
rule. In its supplemental submittal, the
State commits to submit its final, signed
contract addressing these requirements
to the EPA within 1 year of the EPA’s
final conditional approval. The State
has submitted commitments to submit
annual and biennial reports to the EPA,
as well as descriptions of the
methodologies and procedures used to
develop these reports.

O. Inspector Training and Licensing or
Certification

The original submittal did not fully
satisfy 40 CFR 51.367, because the State
had not submitted its final, signed
contract detailing its training and
licensing program. In its supplemental
submittal, the State has committed to
submit its final, signed contract
addressing these requirements to the
EPA within 1 year of the EPA’s final
conditional approval.

P. Public Information and Consumer
Protection

The original submittal did not fully
satisfy 40 CFR 51.368, because the State
had not submitted its final, signed
contract detailing its public information
and consumer protection program. In its
supplemental submittal, the State has
committed to submit its final, signed
contract addressing these requirements
to the EPA within 1 year of the EPA’s
final conditional approval.

Q. Improving Repair Effectiveness

The original submittal did not fully
satisfy 40 CFR 51.369 because the State
had not submitted its final, signed
contract detailing specific procedures
for the implementation of a technical
assistance program and a repair facility
monitoring program. In its supplemental
submittal, the State commits to submit
its final, signed contract addressing
these requirements to the EPA within 1
year of the EPA’s final conditional
approval. The contract will include a
description of the technical assistance,
performance monitoring, and repair
technician training programs to be
implemented. The State’s RFP contains
provision for a repair technician hotline
that will be available for repair
technicians.

R. Compliance With Recall Notices

The State’s original submittal did not
fully satisfy 40 CFR 51.370 because the
State had not completed revisions to its
TRANS 131 rule to establish procedures
for its recall compliance program. In its
supplemental submittal, the State
commits to submit its amended rule
addressing these requirements to the
EPA within 1 year of the EPA’s final
conditional approval. The SIP also
commits to comply with additional EPA
guidance when available.

S. On-road Testing

The original submittal did not fully
satisfy 40 CFR 51.371, because it did not
include a detailed description of the
program including test limits and
criteria, resource allocations, and
methods of collecting, analyzing and
reporting the results of the testing.
These requirements will be addressed
by the State’s final I/M contract, as well
as amendments to the State’s TRANS
131 rule. In its supplemental submittal,
the State commits to submit its final,
signed contract and its final, amended
TRANS 131 rule addressing these
requirements to the EPA within 1 year
of the EPA’s final conditional approval.
The legal authority for this program is
contained in the Wisconsin legislation.

T. Concluding Statement

Wisconsin’s original submittal along
with the supplemental submittal of its I/
M SIP revision represent an acceptable
approach to the I/M requirements and
meet all the criteria required for
approval and conditional approval.

A more detailed analysis of the State’s
supplemental submittal and how it
meets Federal requirements is contained
in the EPA’s Technical Support
Document (TSD), dated September 2,
1994, which is available at the Region
5 Office, listed above.

V. Response to Comments

OnJuly 14, 1994 (59 FR 35883), the
EPA published an NPRM for the State
of Wisconsin. The NPRM proposed
approval on portions of the State’s
submittal, and conditional approval or
disapproval on other portions of the
State’s submittal depending upon the
materials submitted by the State 2
weeks prior to close of the comment
period. On July 28, 1994, the State of
Wisconsin submitted these materials.
No adverse public comments were
received on the NPRM.

Final Action

By this action, the EPA is approving
portions and conditionally approving
other portions of the State’s submittal.
The EPA has reviewed the State

submittal against the statutory
requirements and for consistency with
the EPA regulations and finds it to be
acceptable. The rationale for the EPA’s
action is explained in the NPRM and
will not be restated here.

The EPA believes conditional
approval is appropriate in this case
because the State has developed final,
fully adopted rules for the enhanced I/
M program and needs only to amend
these rules to address a number of
enhanced I/M program requirements. In
addition, the State has developed a final
RFP for the program and needs only to
sign the final contract for program
operation in order to establish final
practices and procedures for program
operation. The State has committed to
finalize and submit the relevant rule
amendments and final contract no later
than 1 year after the EPA’s final
conditional approval.

As a result of this conditional
approval on the above portions of the
State’s SIP, the State must meet its
commitments to adopt and submit the
final rule amendments and final, signed
contract to the EPA within one year of
the conditional approval. Once the EPA
has conditionally approved this
committal, if the State fails to adopt or
submit the required rules to the EPA,
final approval will become a
disapproval. The EPA will notify the
State by letter to this effect. Once the
SIP has been disapproved, this
commitment will no longer be a part of
the approved nonattainment area SIP.
The EPA subsequently will publish a
notice to this effect in the notice section
of the Federal Register indicating that
the commitment has been disapproved
and removed from the SIP. If the State
adopts and submits the final rule
amendments to the EPA within the
applicable time frame, the conditionally
approved commitment will remain part
of the SIP until the EPA takes final
action approving or disapproving the
new submittal. If the EPA approves the
subsequent submittal, those newly
approved rules will become a part of the
SIP.

If the conditional approval portions
are converted to a disapproval, the
sanctions clock under section 179(a)
will begin. This clock will begin on the
effective date of the final disapproval or
at the time the EPA notifies the State by
letter that a conditional approval has
been converted to a disapproval. If the
State does not correct the deficiency and
the EPA does not approve the rule on
which the disapproval was based within
18 months of the disapproval, the EPA
must impose one of the sanctions under
section 179(b)—highway funding
restrictions or the offset sanction. In
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addition, the final disapproval starts the
24 month clock for the imposition of a
section 110(c) Federal Implementation
Plan. Finally, under section 110(m) the
EPA has discretionary authority to
impose sanctions at any time after a
final disapproval.

Nothing in this action should be
construed as permitting or establishing
a precedent for any future request for a
revision to any SIP. Each request for a
revision to a SIP shall be considered in
light of specific technical, economical,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

As previously noted, the EPA
received no adverse public comment on
the proposed action. As a direct result,
the Regional Administrator has
reclassified this action from Table 1 to
Table 3 under the processing procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214), and
revisions to these procedures issued on
October 4, 1993, in an EPA
memorandum entitled “Changes to State
Implementation Plan (SIP) Tables.” The
Office of Management and Budget has
exempted this action from Executive
Order 12866 review.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., the EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, the EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-State relationship under the
Act, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The Act
forbids the EPA to base its actions
concerning SIPs on such grounds
(Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Nitrogen dioxide,
Reporting and recordkeeping

requirements, Volatile organic
compounds.

Dated: September 14, 1994.
Michelle D. Jordan,
Acting Regional Administrator.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart YY—Wisconsin

2. Section 52.2570 is amended by
adding paragraph (c)(78) to read as
follows:

§52.2570 Identification of plan.
* * * *
c * X *

(78) On November 15, 1993, the State
of Wisconsin submitted a revision to the
State Implementation Plan (SIP) for the
implementation of a motor vehicle
inspection and maintenance (I/M)
program in the Milwaukee-Racine and
Sheboygan ozone nonattainment areas.
This revision included 1993 Wisconsin
Act 288, enacted on April 13, 1994,
Wisconsin Statutes Sections 110.20,
144.42, and Chapter 341, Wisconsin
Administrative Code Chapter NR 485,
SIP narrative, and the State’s Request for
Proposal (RFP) for implementation of
the program.

(i) Incorporation by reference.

(A) 1993 Wisconsin Act 288, enacted
on April 13, 1994.

(B) Wisconsin Statutes, Sections
110.20, 144.42, and Chapter 341,
effective November 1, 1992.

* * * * *

3. Section 52.2569 is added to read as

follows:

§52.2569
approval.
(a) Revisions to the plan identified in
§52.2570 were submitted on the date

specified.

(1)—(3) (Reserved)

(4) On November 15, 1993, and July
28, 1994, the Wisconsin Department of
Natural Resources (WDNR) submitted
enhanced inspection and maintenance
(1/M) rules and a Request for Proposal
(RFP) as a revision to the State’s ozone
State Implementation Plan (SIP). The
EPA conditionally approved these rules
and RFP based on the State’s
commitment to amend its rules and sign
its final I/M contract to address
deficiencies noted in to the final
conditional approval. These final,
adopted rule amendments and final,
signed contract must be submitted to the
EPA within one year of the EPA’s
conditional approval.

Identification of plan-conditional

(i) Incorporation by reference.

(A) Wisconsin Administrative Code,
Chapter NR 485, effective July 1, 1993.

(ii) Additional materials.

(A) SIP narrative plan titled
“Wisconsin—Ozone SIP—Supplement
to 1992 Inspection and Maintenance
Program Submittal,” submitted to the
EPA on November 15, 1993.

(B) RFP, submitted along with the SIP
narrative on November 15, 1993.

(C) Supplemental materials,
submitted on July 28, 1994, in a letter
to the EPA.

[FR Doc. 95-737 Filed 1-11-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81
[ME-5-1-6684; A—1-FRL-5127-1]
Approval and Promulgation of Air

Quality Implementation Plans; Maine;
Presque Isle Attainment Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving
revisions to the State implementation
plan (SIP) submitted by the State of
Maine to satisfy certain federal
requirements for the Presque Isle
nonattainment area. The purpose of the
federal requirements is to bring about
the attainment of the national ambient
air quality standard (NAAQS) for
particulate matter with an aerodynamic
diameter less than or equal to a nominal
10 micrometers (PM10). In addition,
EPA is modifying the borders of the
Presque Isle nonattainment area to more
closely contain the actual area where
PM10 concentrations approach ambient
standards. EPA also is approving an
update of Maine’s emergency episode
regulation applicable statewide. This
action is being taken under the
Implementation Plans Section of the
Clean Air Act.

EFFECTIVE DATE: This rule will become
effective on February 13, 1995.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection by appointment
during normal business hours at the Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region I, One Congress Street,
10th floor, Boston, MA 02203; the Air
and Radiation Docket and Information
Center, U.S. Environmental Protection
Agency, 401 M Street, S.W., (LE-131),
Washington, DC 20460; and the Bureau
of Air Quality Control, Department of
Environmental Protection, 71 Hospital
Street, Augusta, ME 04333.
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FOR FURTHER INFORMATION CONTACT:
Matthew B. Cairns, (617) 565—-4982.

SUPPLEMENTARY INFORMATION: On May
10, 1994 (59 FR 24096-24100), EPA
published a Notice of Proposed
Rulemaking (NPR) for the State of
Maine. The NPR proposed approval of
Presque Isle’s PM10 attainment plan
which Maine submitted as a formal SIP
revision on August 14, 1991. This
submittal also included a request to
modify the borders of the Presque Isle
nonattainment area. In addition, Maine
submitted revisions to the emergency
episode regulations on October 22,
1991. These submittals complete the
attainment plan for Presque Isle by
meeting the applicable requirements—
which were due to EPA by November
15, 1991—to demonstrate attainment of
the PM10 NAAQS by December 31,
1994 and maintenance of that standard
for three years beyond that. These
requirements are outlined in Part D,
Subparts 1 and 4 of the Act and
elaborated upon in EPA’s “General
Preamble for the Implementation of
Title | of the Clean Air Act” [see
generally 57 FR 13498 (April 16, 1992)
and 57 FR 18070 (April 28, 1992)].
Specific requirements and the rationale
for EPA’s proposed action are detailed
and explained in the NPR and will not
be restated here. No public comments
were received on the NPR. Interested
parties should consult the NPR, the
Technical Support Document (TSD)
dated January 2, 1994, or Maine’s
submission for details on the aspects of
the Presque Isle SIP.

Maine’s SIP Revision

The PM10 control measures contained
in the SIP are embodied in Part B of a
memorandum of understanding (MOU)
which the Maine Department of
Environmental Protection (DEP) entered
into on March 11, 1991, with the City
of Presque Isle and the Maine
Department of Transportation. This
MOU is included in Maine’s
submission, will be approved into the
SIP, and therefore becomes enforceable
by EPA. Under the MOU, the city must
use improved (i.e., low entrainment)
antiskid materials on its roads. Between
December 1 and May 1 each year, as a
surrogate for PM10 emission limitations,
the city must also maintain silt loadings
on dry roads below 10 g/m2. Part B lists
the streets where these requirements
apply. DEP or EPA may require Presque
Isle to test antiskid material stockpiles
by methods prescribed in Part B, keep
records, and report records and test
results. Part B also specifies the method
DEP must use to determine compliance
by the city with the silt loading limit.

DEP has also revised its Chapter 109
“Emergency Episode Regulation.” The
regulation now contains the PM10 alert,
warning, and emergency levels that
appear in EPA’s “Example Regulations
for Prevention of Air Pollution
Emergency Episodes” (Appendix L to
part 51). The regulation continues to
apply statewide and with its adoption
DEP has met all section 110
requirements that currently apply to the
Presque Isle PM10 nonattainment area.

Lastly, DEP’s submission includes a
request that EPA change the present
borders of the nonattainment area. The
present nonattainment area consists of
township boundaries enclosing 80
square miles. The new area will
comprise a series of streets bounding an
area of roughly 0.6 square miles. EPA
believes it is appropriate because these
new borders more closely contain the
actual area where PM10 concentrations
approach ambient standards.

Final Action

The EPA is approving the plan
revisions submitted to EPA for the
Presque Isle nonattainment area on
August 14, 1991. These revisions
include Part B of a memorandum of
understanding which DEP entered into
on March 11, 1991 with the City of
Presque Isle and the Maine Dept of
Transportation. This MOU imposes
RACM. In addition these revisions to
the SIP include an update to Chapter
109, “Emergency Episode Regulations,”
effective and applicable statewide on
September 16, 1991. EPA is also altering
the boundaries of the Presque Isle PM10
nonattainment area, as requested by
DEP, to more closely contain the actual
area where PM10 concentrations
approach ambient standards. Among
other things, the State of Maine has
demonstrated that the Presque Isle
moderate PM10 nonattainment area will
attain the PM10 NAAQS by December
31, 1994 and maintain air quality levels
below the NAAQS at least until January
1, 1998.

As noted in the NPR, contingency
measures for the Presque Isle
nonattainment area were not due to EPA
until November 15, 1993. Maine
submitted this attainment plan to EPA
on August 14, 1991 and contingency
measures were not a part of the
attainment plan. On June 1, 1994, Maine
submitted to EPA a request to
redesignate Presque Isle to attainment;
this redesignation request included the
contingency measures required both of
the initial moderate PM10
nonattainment areas and for
redesignation. EPA is processing this
attainment plan and the recently
submitted redesignation request

(including the contingency measures) in
separate rulemaking notices. EPA will
determine the adequacy of any such
submittal as appropriate and act on
those submittals in separate actions.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. USEPA, 427 U.S.
246, 256-66 (S.Ct. 1976); 42 U.S.C. 7410
@@. .

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993,
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. A future notice will
inform the general public of these
tables. On January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and Table 3 SIP revisions from
the requirement of section 3 of
Executive Order 12291 for a period of
two years. The U.S. EPA has submitted
a request for a permanent waiver for
Table 2 and Table 3 SIP revisions. The
OMB has agreed to continue the waiver
until such time as it rules on U.S. EPA’s
request. This request continues in effect
under Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
implementation plan. Each request for
revision to the State implementation
plan shall be considered separately in
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light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by March 13, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

40 CFR Part 81

Air pollution control, National parks,
Wilderness areas.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Maine was approved by the Director of the
Federal Register on July 1, 1982.

Dated: December 4, 1994,
John P. DeVillars,
Regional Administrator, Region I.

Parts 52 and 81 of chapter I, title 40
of the Code of Federal Regulations are
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart U—Maine

2. Section 52.1020 is amended by
adding paragraph (c)(28) to read as
follows:

§52.1020 Identification of plan.
* * * * *

(28) Revisions to the State
Implementation Plan submitted by the
Maine Department of Environmental
Protection on August 14 and October 22,
1991.

(i) Incorporation by reference.

(A) Letters from the Maine
Department of Environmental Protection

dated August 14 and October 22, 1991
submitting revisions to the Maine State
Implementation Plan.

(B) Revisions to Chapter 109 of the
Maine Department of Environmental
Protection Regulations, ‘““Emergency
Episode Regulations,” effective in the
State of Maine on September 16, 1991.

(C) Part B of the Memorandum of
Understanding which the Maine
Department of Environmental Protection
(DEP) entered into (and effective) on
March 11, 1991, with the City of
Presque Isle, and the Maine Department
of Transportation.

(i) Additional materials.

(A) An attainment plan and
demonstration which outlines Maine’s
control strategy for attainment of the
PM10 NAAQS and implements and
meets RACM and RACT requirements
for Presque Isle.

(B) Nonregulatory portions of the
submittal.

* * * * *

3.1n §52.1031 table 52.1031 is
amended by adding a new citation to
entry ““109” to read as follows:

§52.1031 EPA-approved Maine
regulations.
* * * * *

TABLE 52.1031.—EPA-APPROVED RULES AND REGULATIONS

Date adopt-

Federal Register

o . . Date approved by
State citation Title/subject ed by state EPA citation 52.1020 Comments
109 i, Emergency Epi- 8/14/91 Jan. 12, 1995 ......... [Insert FR cita- (€)28 ............ Revisions which incorporate the
sode Regula- tion from pub- PM10 alert, warning, and
tion. lished date]. emergency levels.
PART 81—[AMENDED] Authority: 42 U.S.C. 7401-7671q. Nonattainment Areas” to read as
. . follows:
1. The authority citation for part 81 re\%i's?r?gttlr?g t?atllizf(c))rls“?\/lrg?r?gedg)l\};llo §81320 Maine
continues to read as follows: : . . . . .
MAINE—PM10 NONATTAINMENT AREAS
Designation Classification
Designated area
Date Type Date Type
Aroostook County:
City of Presque Isle (part)®l. That area bounded by Allen Street from its 11/15/90 | Nonattainment ........ 11/15/90 | Moderate.

intersection with Main Street east to Dudley Street, Dudley Street south
to Cedar Street, Cedar Street west to Main Street, Main Street south to
Kennedy Brook, Kennedy Brook northwest crossing Presque Isle
Stream to Coburn Street, Coburn Street northwest to Mechanic Street,
Mechanic Street west to Judd Street, Judd Street northeast to State
Street, State Street northwest to School Street, School Street northeast
to Park Street, Park Street east to Main Street.
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MAINE—PM10 NONATTAINMENT AREAS—Continued

Designation Classification
Designated area
Date Type Date Type
RESE Of SEALE.....eeiiiiiii s e 11/15/90 | Unclassifiable .........

1This definition of the nonattainment area redefines its borders from the entire City of Presque Isle to this area of 0.6 square miles which cir-
cumscribe the area of high emission densities and ambient PM10 levels. (January 12, 1995 and FR citation from published date.)

[FR Doc. 95-736 Filed 1-11-95; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE
48 CFR Parts 206 and 237

Defense Federal Acquisition
Regulation Supplement; Personal
Service Contracts

AGENCY: Department of Defense (DoD).
ACTION: Interim rule with request for
public comments.

SUMMARY: The Director of Defense
Procurement is issuing an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to establish procedures for
contracting for personal services with
individuals for health care services.
DATES: Effective Date: January 5, 1995.
Comment Date: Comments on the
interim rule should be submitted to the
address shown below on or before
March 13, 1995 to be considered in
formulation of a final rule.

ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, ATTN:
Ms. Linda S. Holcombe, PDUSD
(A&T)DP(DAR), IMD 3D139, 3062
Defense Pentagon, Washington, DC
20301-3062. Telefax number (703) 602—
0350. Please cite DFARS Case 94-D302
in all correspondence related to this
issue.

FOR FURTHER INFORMATION CONTACT: Ms.
Linda S. Holcombe, (703) 602—-0131.

SUPPLEMENTARY INFORMATION:
A. Background

Section 712 of the National Defense
Authorization Act for Fiscal Year 1994
(Public Law 103-160) requires the
Secretary of Defense to establish
procedures for entering into personal
service contracts under 10 U.S.C. 1091
to carry out health care responsibilities
in medical/dental treatment facilities.
Section 704 of the National Defense
Authorization Act for Fiscal Year 1995
(Public Law 103-337) provides
authority for the Secretary of Defense to
enter into personal service contracts
under 10 U.S.C. 1091 to provide the

services of clinical counselors, family
advocacy program staff, and victim’s
services representatives.

B. Regulatory Flexibility Act

The interim rule may have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.
because it may, to the extent such
authority is exercised by the Secretary
of Defense, reduce competitive
participation by any entities, large or
small, which perform, or are interested
in performing, personal service
contracts under 10 U.S.C. 1091 to carry
out health care responsibilities. Using
these procedures for selecting sources
for health care services, business
entities other than individuals are not
solicited and cannot receive contract
awards. A copy of the Initial Regulatory
Flexibility Analysis has been submitted
to the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the Initial Regulatory Flexibility
Analysis may be obtained from Ms.
Linda S. Holcombe,
PDUSD(A&T)DP(DAR), IMD 3D139,
3062 Defense Pentagon, Washington, DC
20301-3062. The interim rule applies to
both large and small businesses.
Comments are invited from small
businesses and other interested parties.
Comments from small entities will be
considered in accordance with 5 U.S.C.
610. Such comments must be submitted
separately and cite DFARS Case 94—
D302 in all correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the interim rule does
not impose reporting or recordkeeping
requirements which require the
approval of OMB under 44 U.S.C. 3501
et seq.

List of Subjects in 48 CFR Parts 206 and
237

Government procurement.
Claudia L. Naugle,
Deputy Director, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 206 and 237
are amended to read as follows:

1. The authority citation for 48 CFR
Parts 206 and 237 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 206—COMPETITION
REQUIREMENTS

2. A new subpart 206.1 is added to
read as follows:

Subpart 206.1—Full and Open Competition

Sec.
206.102 Use of competitive procedures.

Subpart 206.1—Full and Open
Competition

206.102 Use of competitive procedures.

(d) Other competitive procedures.
The procedures in 237.104(b)(ii) are
competitive procedures.

PART 237—SERVICE CONTRACTING

3. Section 237.104 is amended by
revising paragraph (b)(ii) to read as
follows:

237.104 Personal services contracts.

(b)(i) > * >

(ii) Personal service contracts for
health care are authorized by 10 U.S.C.
1091.

(A) This authority may be used to
acquire—

(1) Direct health care services
provided in medical treatment facilities;
and

(2) Services of clinical counselors,
family advocacy program staff, and
victim’s services representatives to
members of the Armed Forces and
covered beneficiaries who require such
services, provided in medical treatment
facilities or elsewhere. Persons with
whom a personal services contract may
be entered into under this authority
include clinical social workers,
psychologists, psychiatrists, and other
comparable professionals who have
advanced degrees in counseling or
related academic disciplines and who
meet all requirements for State licensure
and board certification requirements, if
any, within their fields of specialization.

(B) Sources for personal service
contracts with individuals under the
authority of 10 U.S.C. 1091 shall be
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selected through the procedures in this
section. These procedures do not apply
to contracts awarded to business entities
other than individuals. Selections made
using the procedures in this section are
competitive (see 206.102(d)).

(C) Approval requirements for—

(1) Direct health care personal service
contracts (see 237.104(b)(ii)(A)(1)) and a
pay cap are in DoDI 6025.5, Personal
Services Contracting Authority for
Direct Health Care Providers. Requests
to enter into a personal service contract
for direct health care services must be
approved by the commander of the
medical/dental treatment facility where
the services will be performed.

(2) Services of clinical counselors,
family advocacy program staff, and
victim’s services representatives (see
237.104(b)(ii)(A)(2)), shall be in
accordance with agency procedures.

(D) The contracting officer must
ensure that the requiring activity
provides a copy of the approval with the
purchase request.

(E) The contracting officer must
provide adequate advance notice of
contracting opportunities to individuals
residing in the area of the facility. The
notice must include the qualification
criteria against which individuals
responding will be evaluated. The
contracting officer shall solicit
applicants through at least one local
publication which serves the area of the
facility. Acquisitions under this section
for personal service contracts are
exempt from the posting and synopsis
requirements of FAR Part 5.

(F) The contracting officer shall
provide the qualifications of individuals
responding to the notice to the
commander of the facility for evaluation
and ranking in accordance with agency
procedures. Individuals must be
considered solely on the basis of the
professional qualifications established
for the particular personal services
being acquired and the Government’s
estimate of reasonable rates, fees, or
other costs. The commander of the
facility shall provide the contracting
officer with rationale for the ranking of
individuals, consistent with the
required qualifications.

(G) Upon receipt from the facility of
the ranked listing of applicants, the
contracting officer shall either—

(1) Enter into negotiations with the
highest ranked applicant. If a mutually
satisfactory contract cannot be
negotiated, the contracting officer shall
terminate negotiations with the highest
ranked applicant and enter into
negotiations with the next highest.

(2) Enter into negotiations with all
qualified applicants and select on the

basis of qualifications and rates, fees, or
other costs.

(H) In the event only one individual
responds to an advertised requirement,
the contracting officer is authorized to
negotiate the contract award. In this
case, the individual must still meet the
minimum qualifications of the
requirement and the contracting officer
must be able to make a determination
that the price is fair and reasonable.

(1) If a fair and reasonable price
cannot be obtained from a qualified
individual, the requirement should be
canceled and acquired using procedures
other than those set forth in this section.

* * * * *

[FR Doc. 95-763 Filed 1-11-95; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 1

[OST Docket No. 1; Amdt. 265]
Organization and Delegation of Powers
and Duties Delegations to the Director

of the Departmental Office of Civil
Rights

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: This document contains a
delegation of authority to the Director of
the Departmental Office of Civil Rights
(DOCR) to conduct all stages of the
Department’s formal internal
discrimination complaint process and to
provide policy guidance concerning the
implementation and enforcement of all
civil rights laws, regulations and
executive orders for which the
Department of Transportation (DOT or
the Department) is responsible. This
document also amends the delegation of
authority to DOT Administrators
relating to internal civil rights functions
since, with the exception of certain
responsibilities related to the resolution
of informal complaints of
discrimination within DOT operating
administrations, these functions are
being transferred to the Director of
DOCR. There are no substantive changes
to the DOCR’s functions with respect to
the Department’s external civil rights
programs. The language changes dealing
with external programs are only
designed to more clearly state existing
authority and practice.

EFFECTIVE DATE: This rule becomes
effective on January 12, 1995.

FOR FURTHER INFORMATION CONTACT:
Debra J. Rosen, Office of the Assistant

General Counsel for Environmental,
Civil Rights and General Law at (202)
366-9167 or Steven B. Farbman, Office
of the Assistant General Counsel for
Regulation and Enforcement at (202)
366-9306, Department of
Transportation, 400 7th Street SW.,
Washington, DC 20590.

SUPPLEMENTARY INFORMATION: Consistent
with a provision in the Department of
Transportation and Related Agencies
Appropriations Act, 1995, Public Law
103-331, the Secretary of
Transportation approved the
consolidation of internal civil rights
functions within the Department. Under
the consolidation plan, all functions
relating to the processing of formal
administrative complaints of
employment discrimination filed by
Department employees and applicants
for federal employment with the
Department are assigned to the DOCR.
Thus, it is necessary to amend the
relevant parts of the CFR to reflect these
new authorities.

49 CFR Part 1 describes the
organization of DOT and provides for
the performance of duties imposed
upon, and the exercise of powers vested
in, the Secretary of Transportation by
law. Section 1.23 describes the spheres
of primary responsibility within DOT
and is being revised to reflect the new
responsibilities assigned to the DOCR
and to clarify the DOCR’s existing
responsibilities. Amended section 1.23
states that the DOCR is responsible for
conducting all stages of the formal
internal discrimination complaint
process. In addition, the DOCR is
responsible for providing policy
guidance within the Department
concerning the implementation and
enforcement of all civil rights laws,
regulations and executive orders for
which the Department is responsible,
and for reviewing and evaluating the
civil rights programs of the
Department’s operating administra-
tions (OAs). Finally, amended section
1.23 states that the Director of the DOCR
serves as the Department’s Equal
Employment Opportunity Officer and
Title VI Coordinator.

Currently, section 1.45(a)(10)
delegates authority to the
Administrators of the DOT operating
administrations to accept or reject
internal complaints of discrimination by
their respective employees and
applicants for employment on the basis
of race, color, religion, sex, national
origin, or age arising within their
organizations. Under the consolidation,
the OAs (including the Coast Guard)
will retain responsibility for resolving
informal complaints of discrimination
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arising within their organizations as
well as for developing and
implementing affirmative action and
diversity plans within their
organizations, but will no longer be
involved once a complaint reaches the
formal process. Each Administrator and
the Assistant Secretary for
Administration, in the case of the Office
of the Secretary, retains his/her existing
responsibilities for appointing Equal
Opportunity Counselors within his/her
organization and assuring that the Equal
Opportunity Counseling program is
carried out in an effective manner. This
paragraph is amended to reflect the
OA’s revised responsibilities. OAs will
also retain their current responsibility
for representing management during the
various stages of the formal internal
complaint process. Similarly, language
has been added to section 1.54
delegating authority to Secretarial
Officers (including the Inspector
General) to resolve informal complaints
of discrimination arising within their
respective organizations and develop
and implement affirmative action and
diversity plans within their respective
organizations.

Section 1.59 currently delegates
authority to the Assistant Secretary for
Administration to carry out a number of
civil rights responsibilities. These
authorities are: development and
implementation of an affirmative action
plan in the Office of the Secretary to
assure equal employment opportunity
(section 1.59(b)(2)); reviewing proposals
of the Office of the Secretary for each
new appointment or transfer to assure
compliance with the Action Plan for
Equal Opportunity for the Office of the
Secretary (section 1.59(b)(5)(ii)); and
acceptance or rejection of internal
complaints of discrimination on the
basis of race, color, religion, sex,
national origin, or age arising within or
relating to the Office of the Secretary
(section 1.59(j)). Since, as described
above, this rulemaking delegates
authority to each Secretarial Officer to
develop and implement affirmative
action and diversity plans within their
respective organizations, sections
1.59(b)(2) and 1.59(b)(5)(ii) are no longer
needed and these delegations are hereby
withdrawn. Similarly, as described
above, DOCR is now responsible for
conducting all stages of the formal
internal complaint process, the
delegation to the Assistant Secretary for
Administration concerning the
acceptance or rejection of internal
complaints of discrimination is hereby
revoked.

This rulemaking adds new section
1.70 to 49 CFR Part 1, delegating to the
Director of the DOCR the authority to

conduct all stages of the Department’s
formal internal discrimination
complaint process and confirming the
DOCR’s long-standing responsibility to
provide policy guidance concerning the
implementation and enforcement of all
civil rights laws, regulations and
executive orders for which the
Department is responsible, to otherwise
perform activities to ensure compliance
with external civil rights programs, and
to review and evaluate their
implementation.

The Department’s external civil rights
programs are largely carried out by the
operating administrations, under the
general policy guidance of the DOCR.
Also, the Departmental Office of Small
and Disadvantaged Business Utilization
provides primary policy direction for
the Department’s minority and
disadvantaged business enterprise (DBE)
program. Thus, this rule emphasizes
that the DOCR is to work cooperatively
with the OAs and other Department
components in developing guidance and
otherwise carrying out its
responsibilities for these external civil
rights programs in accordance with
statutes, regulations, and executive
orders of general applicability and DOT-
specific statutes administered by these
organizations.

The applicable laws covered by the
delegation to the DOCR are numerous
and are listed in the delegation. In
addition to well recognized civil rights
laws such as Titles VI and VII of the
Civil Rights Act of 1964, as amended,
the delegation covers such laws as the
Alcohol, Drug Abuse and Mental Health
Administration Reorganization Act, 42
U.S.C. 290dd(b), which provides that no
person is to be denied or deprived of
Federal civilian employment or a
Federal professional or other license or
right solely on the grounds of prior
substance abuse, except as otherwise
provided; the Equal Pay Act of 1963,
which prohibits employers with
employees subject to the Fair Labor
Standards Act from discriminating
against these employees on the basis of
sex in the payment of wages; The
Department of Transportation Coast
Guard Military Justice Manual, CG-488,
Part 700-9, which authorizes members
of the Coast Guard to file EEO
complaints of discrimination; and the
Federal Property and Administrative
Services Act of 1949, 40 U.S.C. 471 and
476, which provide that no individual
shall be subjected to sexual
discrimination under any program or
activity receiving Federal funds under
the Act.

The delegation also covers the
following DOT-specific statutes which
are administered by the OAs. While the

OAs will continue to administer their
respective statutes, including authorities
specifically delegated to Administrators
pursuant to regulation or DOT Order,
the DOCR retains its long-standing
authority to provide policy guidance to
the OAs concerning the implementation
and enforcement of these statutes and to
review and evaluate the OAs’ programs
under these statutes: 49 U.S.C. 47113
and 47123 (formerly section 505(f),
511(a)(17), and 520 of the Airport and
Airway Improvement Act of 1982, as
amended), which concern
nondiscrimination and minority and
DBE participation in projects funded
under chapter 471 of title 49, United
States Code; 49 U.S.C. 47107(e)
(formerly sections 511(a)(17) and 511(h)
of the Airport and Airway Improvement
Act of 1982, as amended), which
concerns DBE participation in airport
concessions pursuant to an agreement
with a sponsor that has received a grant
for airport development under chapter
471 of title 49, United States Code; 49
U.S.C. 41705 (formerly the Air Carrier
Access Act of 1986, as amended), which
prohibits discrimination by an air
carrier against any otherwise qualified
handicapped individual by reason of
such handicap; 49 U.S.C. 5310 (formerly
section 16 of the Federal Transit Act, as
amended), which concerns planning
and design of mass transportation
facilities to meet special needs of
elderly persons and persons with
disabilities; 49 U.S.C. 5332 (formerly
section 19 of the Federal Transit Act, as
amended), which concerns
nondiscrimination in programs or
activities receiving financial assistance
under chapter 53 of title 49, United
States Code; the Federal-Aid Highway
Act, as amended, 23 U.S.C. 140 and 324,
which concern nondiscrimination in
Federally funded highway programs; the
Highway Safety Act of 1966, as
amended, 23 U.S.C. 402(b)(1)(D), which
concerns access for physically
handicapped persons at pedestrian
crosswalks in state highway safety
programs; 49 U.S.C. 306, which
prohibits discrimination under any
program, project or activity receiving
financial assistance under certain
provisions of the Regional Rail
Reorganization Act of 1973 or the
Railroad Revitalization and Regulatory
Reform Act of 1976; and the Intermodal
Surface Transportation Efficiency Act of
1991, Pub. L. 102-240, 105 Stat. 1919,
section 1003, which authorizes the DBE
program for surface transportation
programs.

Since this rule relates to departmental
management, organization, procedure,
and practice, notice and public
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comment are unnecessary. For the same
reason, good cause exists for not
publishing this rule at least 30 days
before its effective date, as is ordinarily
required by 5 U.S.C. 553(d). Therefore,
this rule is effective on the date of its
publication.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies) Organization and functions
(Government agencies).

In consideration of the foregoing, and
under the authority of 49 U.S.C. 322,
Part 1 of Title 49 Code of Federal
Regulations is amended as follows:

PART 1—[AMENDED]

1. The authority citation for part 1
continues to read as follows:

Authority: 49 U.S.C. 322; Pub. L. 101-552;
28 U.S.C. 2672; 31 U.S.C. 3711(a)(2).

2. 49 CFR Subtitle A is amended as
follows:

a. Section 1.23 is amended by revising
paragraph (1) to read as follows:

8§1.23 Spheres of primary responsibility.
* * * * *

(I) Departmental Office of Civil Rights.
The Director of the Departmental Office
of Civil Rights serves as the
Department’s Equal Employment
Opportunity (EEO) Officer and Title VI
Coordinator. The Director also serves as
principal advisor to the Secretary and
the Deputy Secretary on the civil rights
and nondiscrimination statutes,
regulations, and executive orders
applicable to the Department, including
titles VI and VII of the Civil Rights Act
of 1964, as amended, the Age
Discrimination in Employment Act of
1967, as amended, the Age
Discrimination Act of 1975, as
amended, section 504 of the
Rehabilitation Act of 1973, as amended,
the Americans with Disabilities Act of
1990, and the Equal Pay Act of 1963.
The Office of Civil Rights also provides
policy guidance to the operating
administrations and Secretarial officers
on these matters. Also, the Office
periodically reviews and evaluates the
civil rights programs of the operating
administrations to ensure that recipients
of DOT funds meet applicable Federal
civil rights requirements.

* * * * *

b. Section 1.45 is amended by revising

paragraph (a)(10) to read as follows:

§1.45 Delegations to all Administrators.

(a)* * *

(10) Exercise the authority of the
Secretary to resolve informal allegations
of discrimination arising in or relating
to their respective organizations through

Equal Employment Opportunity
counseling or the Alternative Dispute
Resolution process and to develop and
implement affirmative action and
diversity plans within their respective
organizations. With regard to external
civil rights programs, each
Administrator exercises authority
pursuant to statutes, regulations,
executive orders, or delegations in
subpart C of this Part to carry out these
programs, under the general policy
guidance of the Director of the
Departmental Office of Civil Rights,
including conducting compliance
reviews and other activities relating to
the enforcement of these statutes,
regulations, and executive orders.
* * * * *

c. Section 1.54 is amended by adding
a new paragraph (b)(11) to read as
follows:

§1.54 Delegations to all Secretarial
Officers.
* * * * *

b * X *

(11) Exercise the authority of the
Secretary to resolve informal allegations
of discrimination arising in or relating
to their respective organizations through
Equal Employment Opportunity
counseling or the Alternative Dispute
Resolution process and to develop and
implement affirmative action and
diversity plans within their respective
organizations.

d. Section 1.59 is amended as follows:

1. Paragraph (b)(2) is removed and
paragraphs (b) (3) through (9) are
redesignated as paragraphs (b) (2)
through (8) respectively.

2. Redesignated paragraph (b)(4)(ii) is
removed and reserved.

3. Paragraph (j) is removed and
paragraph (k) through (q) are
redesignated as (j) through (p),
respectively.

e. Anew §1.70 is added to read as
follows:

§1.70 Delegations to the Director of the
Departmental Office of Civil Rights.

The Director of the Departmental
Office of Civil Rights is delegated
authority to conduct all stages of the
formal internal discrimination
complaint process (including the
acceptance or rejection of complaints);
to provide policy guidance to the
operating administrations and
Secretarial officers concerning the
implementation and enforcement of all
civil rights laws, regulations and
executive orders for which the
Department is responsible; to otherwise
perform activities to ensure compliance
with external civil rights programs; and
to review and evaluate the operating

administrations’ enforcement of these
authorities.

These authorities include:

(a) Title VII of the Civil Rights Act of
1964, as amended, 42 U.S.C. 2000e et
seq.
(b) Title VI of the Civil Rights Act of
1964, as amended, 42 U.S.C. 2000d et
seq.
(c) Section 504 of the Rehabilitation
Act of 1973, as amended, 29 U.S.C. 794
and 794a.

(d) Section 501 of the Rehabilitation
Act of 1973, as amended, 29 U.S.C. 791.

(e) Age Discrimination in
Employment Act of 1967, as amended,
29 U.S.C. 621 et seq.

(f) Age Discrimination Act of 1975, as
amended, 42 U.S.C. 6101.

(9) Americans with Disabilities Act of
1990, Pub. L. No. 101-336, 104 Stat. 327
(1990) (codified at 42 U.S.C. 12101-
121213).

(h) Equal Pay Act of 1963 (enacted as
section 6(d) of the Fair Labor Standards
Act of 1938, 29 U.S.C. 206(d)).

(i) Alcohol, Drug Abuse, and Mental
Health Administration Reorganization
Act, 42 U.S.C. 290dd(b).

(j) 29 CFR Parts 1600 through 1691
(Equal Employment Opportunity
Commission Regulations).

(k) Department of Transportation
Coast Guard Military Justice Manual,
CG-488, Part 700-9 (Civil Rights
Complaints).

() Title VIII of the Civil Rights Act of
1968, as amended, 42 U.S.C. 3601 et
seq. (fair housing provisions).

(m) The Federal Property and
Administrative Services Act of 1949, 40
U.S.C. 476.

(n) Title IX of the Education
Amendments Act of 1972, 20 U.S.C.
1681.

(o) Executive Order No. 12898,
Federal Actions To Address
Environmental Justice in Minority
Populations and Low-Income
Populations. (In coordination with the
Assistant Secretary for Transportation
Policy.)

(p) 49 U.S.C. 47113, 47107, and 47123
(formerly sections 505(f), 511(a)(17), and
520 of the Airport and Airway
Improvement Act of 1982, as amended).

(q) 49 U.S.C. 41705 (formerly the Air
Carrier Access Act of 1986, as
amended).

(r) The Federal-Aid Highway Act, as
amended, 23 U.S.C. 140 and 324.

(s) 49 U.S.C. 306.

(t) 49 U.S.C. 5310, 5332 (formerly
sections 16 and 19 of the Federal Transit
Act, as amended).

(u) The Intermodal Surface
Transportation Efficiency Act of 1991,
Pub. L. 102-240, 105 Stat. 1919, section
1003.
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(v) The Highway Safety Act of 1966,
as amended, 23 U.S.C. 402(b)(1)(D).
Issued at Washington, DC this 5th day of
January 1995.
Federico Penfa,
Secretary of Transportation.
[FR Doc. 95-753 Filed 1-11-95; 8:45 am]
BILLING CODE 4910-62-U

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 93-54, Notice 2]

RIN 2127-AE54

Federal Motor Vehicle Safety
Standards; Air Brake Systems; Long-
Stroke Brake Chambers

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule.

SUMMARY: Consistent with a
recommendation by the National
Transportation Safety Board and in
response to a petition for rulemaking
from the American Trucking
Associations (ATA), this final rule
amends the reservoir requirements in
Standard No. 121, Air Brake Systems,
for trucks, buses, and trailers equipped
with air brakes. The agency believes that
the amendments will improve the
braking efficiency of such vehicles and
reduce the number of brakes found to be
out of adjustment during inspections. It
will do this by removing a design
restriction that tends to discourage the
use of long-stroke brake chambers, a
technology with potentially significant
safety benefits.

DATES: Effective Date: The amendments
become effective on February 13, 1995.

Petitions for Reconsideration: Any
petitions for reconsideration of this rule
must be received by NHTSA no later
than February 13, 1995.

ADDRESSES: Petitions for reconsideration
of this rule should refer to Docket 93—
54: Notice 2 and should be submitted to:
Administrator, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, D.C.
20590.

FOR FURTHER INFORMATION CONTACT: Mr.
Richard Carter, Office of Vehicle Safety
Standards, National Highway Traffic
Safety Administration, 400 Seventh
Street SW., Washington, D.C. 20590
(202-366-5274).

SUPPLEMENTARY INFORMATION:
I. Background

Standard No. 121, Air Brake Systems,
specifies performance requirements
applicable to vehicles equipped with air
brakes. The Standard also requires air-
braked vehicles to be equipped with
various types of equipment, including
an air compressor, reservoirs, and a
pressure gauge. (See section S5.1)
Standard No. 121 does not specify the
length of stroke of brake chambers, but
it establishes a ratio between the volume
of the service reservoirs and the volume
of the brake chambers. The reservoirs
store energy, in the form of air at high
pressure that is used to apply the
vehicle’s brakes. Without such
reservoirs, the vehicle’s air compressor
could not maintain adequate brake
system pressure during successive rapid
brake applications. The effect of this
ratio is that if the brake chamber stroke
is lengthened, thereby increasing its
volume, it may be necessary to enlarge
the service reservoirs.

With respect to trucks and buses,
Section S5.1.2.1 currently specifies that

The combined volume of all service
reservoirs and supply reservoirs shall be at
least 12 times the combined volume of all
service brake chambers at maximum travel of
pistons or diaphragms. However, the
reservoirs on the truck portion of an auto
transporter need not meet this requirement.

Similarly, with respect to trailers,
section S5.2.1.1 specifies

The total volume of each service reservoir
shall be at least eight times the combined
volume of all service brake chambers
serviced by that reservoir at the maximum
travel of the pistons or diaphragms of those
service brake chambers. However, the
reservoirs on a heavy hauler trailer and on
the trailer portion of an auto transporter need
not meet the requirements specified in
S5.2.1.1.

These provisions were intended to
ensure that a vehicle’s braking system
has sufficient compressed air to provide
adequate brake pressure after a number
of brake applications.

Brake chambers with longer strokes
are commonly known as ““long-stroke™
chambers, in reference to the longer
piston or pushrod travel that they
require. Reportst by NHTSA and the
National Transportation Safety Board
(NTSB) have indicated that long stroke
chambers can help improve brake
adjustment on heavy vehicles. However,
the reports also note that the reservoir
requirements in Standard No. 121

1 Automatic Slack Adjusters for Heavy Vehicle
Brake Systems, February 1991, DOT HS 724, and
the National Transportation Safety Board Heavy
Vehicle Airbrake Performance, 1992, PB92-917003/
NTSB/SS-92/01

would necessitate much larger
reservoirs when long-stroke chambers
are used. Thus, while the current
requirements do not prohibit long-stroke
chambers, the requirements for reservoir
size significantly discourage their use.

I1. Petition

On March 17, 1992, the American
Trucking Associations (ATA) petitioned
the agency to amend the reservoir
requirements in Standard No. 121 to
facilitate the installation of long-stroke
chambers. With respect to trucks, buses,
and trailers equipped with long-stroke
chambers, ATA recommended that the
combined volume of all the reservoirs
be based on the “rated volume” of the
service brake chambers, rather than on
the volume of the chambers at the
maximum travel of the piston. The
“rated volume” of each brake chamber
would be determined pursuant to a table
of specified values according to the area
of the brake diaphragm and the length
of the stroke. In other words, under
ATA'’s recommended amendment, if a
“type 30" brake chamber (with a
diaphragm of approximately 30 square
inches) had a full stroke of at least 2.50
inches, then the rated volume of the
brake chamber would have to be at least
84 cubic inches. As a practical matter,
the use of long stroke chambers should
have a minimal effect on reservoir
capacity. For other types of brake
chambers not presented on the table, the
rated volume would be the volume of
the brake chamber at maximum travel of
the brake pistons or pushrods.

In support of its petition, ATA argued
that manufacturers would have to incur
unnecessary costs associated with
increasing the size of the reservoirs if
standard brake chambers were replaced
with long-stroke chambers. Along with
these additional costs, some vehicle
configurations would have to be
redesigned due to lack of adequate
locations with sufficient space to
accommodate large reservoirs. The lack
of space is especially significant with
short wheel base single unit trucks
equipped with extensive accessories
(e.g., power-take-off units (PTOs), tail
gate lifts, refrigeration units, larger
brakes) which compete for
undercarriage space.

I11. Notice of Proposed Rulemaking

On August 2, 1993, NHTSA proposed
amending Standard No. 121’s reservoir
requirements for trucks, buses, and
trailers to facilitate the introduction of
long-stroke brake chambers. (58 FR
41078). Specifically, the agency
proposed that the method for
calculating air reservoir requirements
would be based on the “‘rated volume”
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of the brake chambers rather than on the
volume of the brake chambers at the
maximum travel of the brake pistons or
push rods. The agency tentatively
agreed with the petitioner that the
proposed amendments would make it
easier for vehicle manufacturers to
install long-stroke brake chambers on
air-braked vehicles, because extremely
large reservoirs would no longer be
required. The agency stated that it
believed that long-stroke chambers
would help improve the braking
efficiency of vehicles, significantly
increase the reserve stroke, reduce the
number of brakes found to be out of
adjustment during inspections, and
reduce the incidence of dragging brakes.
NHTSA referenced the Safety Board
report, which concluded that “* * *
combining a properly installed and
maintained automatic slack adjuster
with a long-stroke chamber could
reduce the percentage of brakes at or
past the limit of adjustment from the 26
percent figure for the manual slack
adjusters on a regular stroke chamber to
the 4 percent figure for the automatic
adjusters installed on a long-stroke
chamber.”

In the NPRM, NHTSA explained its
tentative determination that there would
be no safety problem with the amended
reservoir requirements. The agency
cited tests conducted at NHTSA'’s
Vehicle Research and Test Center
(VRTC) that indicated that there is
sufficient reserve volume to stop an air-
braked vehicle even under worst-case
conditions (i.e., the engine was stalled
so the compressor was not adding
replacement air to the system, the
vehicle was equipped with long-stroke
brake chambers and antilock brake
systems (ABS), and the vehicle was
stopped on a very low friction surface).
The VRTC tests further indicated that
while multiple combination vehicles
would experience an additional 10 psi
drop in air pressure because of the
compressor’s need to fill a greater
volume when the vehicle is equipped
with long-stroke chambers, there would
still be adequate air pressure to safely
stop a triple trailer combination vehicle
with ABS on a wet Jennite surface. The
rapid cycling produced by the ABS
under this condition places severe
demands on reservoir capacity and is
therefore a good measure of the reserve
pressure available from reservoirs
meeting the revised volumes proposed
in the NPRM. Notwithstanding its
tentative findings, NHTSA requested
comment about any potential safety
problems that might result from
amending the reservoir requirements to

facilitate the introduction of long-stroke
brake chambers.

IV. Comments to the NPRM

NHTSA received 15 comments in
response to the NPRM. Commenters
included vehicle manufacturers, brake
manufacturers, truck equipment
suppliers, ATA, the Heavy Duty Brake
Manufacturers Council (HDBMC) and
Advocates for Highway and Auto Safety
(Advocates).

Commenters addressed both the need
for the proposal and recommended
various modifications to the proposed
regulations.

Midland-Grau, Rockwell, Allied
Signal, HDBMC, Freightliner,
International Transquip Industries (ITI),
MGM Brakes, Ford, and ATA generally
believed that the proposal to facilitate
the use of long stroke brake chambers is
in the interest of safety. In contrast,
while WhiteGMC/Volvo, Haldex, Eaton,
and Advocates, agreed that long stroke
brake chambers could enhance safety,
they opposed the agency’s specific
proposal which they believed would
reduce the stringency of the reservoir
requirements and thus result in
detriment to safety.

V. Agency Determination
A. Overview

After reviewing the comments in light
of the available information, NHTSA
has decided to amend Standard No.
121’s reservoir requirements for trucks,
buses, and trailers to facilitate the
introduction of long-stroke brake
chambers. Specifically, under today’s
amendments, the method for calculating
air reservoir requirements is now based
on either the *“‘rated volume” of the
brake chambers or the volume of the
brake chambers at the maximum travel
of the brake pistons or push rods,
whichever is less. As a result of these
amendments, it will be easier for vehicle
manufacturers to install long-stroke
brake chambers on air-braked vehicles,
because extremely large reservoirs will
no longer be required to meet the
reservoir requirements. The agency has
determined that long-stroke chambers
will help improve the braking efficiency
of vehicles, increase the reserve stroke,
reduce the number of brakes found to be
out of adjustment during inspections,
and reduce the incidence of dragging
brakes.

NHTSA has decided to modify the
proposed Table V “Brake Chamber
Rated Volumes” by specifying upper
limits to the stroke lengths for which
rated volumes may be used. As
explained below, the agency has
determined that specifying an upper

limit is necessary to preclude
manufacturers from extending stroke
lengths beyond the point at which
adequate air pressure reserves are
available to bring a vehicle to a
complete stop. Accordingly, the
amendment would not affect extremely
long stroke chambers, the use of which
could adversely affect air reservoir
capacity. Specifically, Table V has been
modified such that a vehicle
manufacturer can use the *“‘rated
volume” rather than the actual brake
chamber volume, when determining
minimum reservoir volume, only when
the maximum strokes for long stroke
chambers are no more than 20 percent
longer than the nominal stroke for
standard stroke chambers. In addition,
the rated volumes have been increased
to reflect the largest volumes of standard
stroke air brake chambers that are
available.

B. Safety Consequences

In the NPRM, NHTSA considered the
safety implications of amending the
reservoir requirements to facilitate the
installation of long-stroke brake
chambers. The agency had tentatively
determined that relaxing the current
reservoir volume requirements would
not result in any safety problems.
Notwithstanding its tentative findings,
the agency requested comment about
potential safety problems that might
result from decreasing the stringency of
the reservoir requirements.

Midland-Grau, Rockwell, Allied
Signal, HDBMC, Freightliner, ITI, MGM
Brakes, Ford, and ATA generally
believed that the proposal to facilitate
the use of long stroke brake chambers
would have no corresponding safety
problems. HDBMC stated that long
stroke brake chambers will provide a
significant improvement in maintaining
a more reliable level of automatic brake
adjustment. Freightliner stated that long
stroke chambers will improve highway
safety by providing additional reserve
stroke at force levels that will maintain
brake performances under extreme
operating conditions. ATA stated that
the use of long stroke brake chambers
will decrease the number of vehicles
with defective brakes and provide for
more effective brakes, especially when
they are hot. Rockwell stated that the
current regulations unnecessarily
impede the adoption of long stroke
chambers and the potential benefits they
offer. It further stated that long stroke
chambers would keep the useful stroke
of a vehicle’s slack adjuster within the
acceptable stroke limits, reduce the
number of out-of adjustment vehicles,
and the number of incidents of dragging
brakes.



2894

Federal Register / Vol. 60, No. 8 / Thursday, January 12, 1995 / Rules and Regulations

In contrast, WhiteGMC/Volvo,
Haldex, Eaton, and Advocates believed
that the proposal would be detrimental
to safety, primarily because the
proposed amendments would make the
reservoir requirements less stringent.
WhiteGMC/Volvo stated that the
proposal promotes less reservoir volume
and extended application times.
Advocates had “misgivings about the
regulatory approach” in the NPRM
which it believed would significantly
reduce the total operating reserve
volume of the brake reservoirs, thereby
allowing manufacturers to install
undersized brake reservoirs. Haldex
stated that the proposal was ill advised
and premature because it would result
in a decrease in the reserve air volume.
Instead, it favored issuance of a
“performance based standard.” Eaton
was concerned that the proposal was a
“quick fix”" that would degrade heavy
truck brake system performance.

After reviewing testing conducted at
VRTC, the comments, and other
available information, NHTSA has
determined that the amendments to
Standard No. 121’s reservoir
requirements will ensure the safe
braking of air-braked vehicles, since it
will not adversely affect their reservoir
capacity. Specifically, testing conducted
at VRTC indicate that today’s
amendments to Standard No. 121 will
not cause a significant reduction in a
brake system’s maintaining adequate
pressure even under adverse conditions,
affect its application and release times,
or contribute to a vehicle’s propensity to
jackknife.

With respect to a brake system’s air
reserves, VRTC and SAE testing indicate
that long stroke chambers perform
safely, even if the volume of the
reservoirs are not increased to reflect the
increased volume of the long stroke
chambers. In general, long stroke
chambers use no more air than standard
length brake chambers, if they are
properly adjusted. This testing
information has been placed in the
public docket under ““Reservoir Pressure
Drop With ABS Cycling” and ““SAE
J1911 Tractor and Trailer Tests.”
Similarly, long stroke chambers in SAE
J1911 tests show the same air
consumption as a conventional brake
chamber, when properly adjusted.

The only time a long stroke chamber
will consume more air is when the
automatic adjuster is not functioning
correctly and the stroke is at the outer
limit of adjustment. To protect against
such situations, the agency has decided
to specify an upper limit for the
maximum stroke of brake chambers for
which a vehicle manufacturer can use
the “rated volume” in determining the

minimum reservoir volumes. The
agency has specified that the upper
limit be 20 percent above the nominal
stroke for a normal stroke brake
chamber. For instance, Type 9 brakes
will be allowed to have a stroke length
of between 1.75 and 2.10 inches. The
agency has rejected the upper limits
recommended by Midland-Grau which
in some cases would have increased the
stroke length up to 40 percent. The
agency believes that using “‘rated
volumes” for such long stroke chambers
might undermine the reservoir
requirements.

With respect to brake application
times, NHTSA has determined that long
stroke brake chambers typically do not
significantly affect brake apply and
release times. The effect of brake
adjustment level on timing is discussed
in “NHTSA Heavy-Duty Vehicle Brake
Research Program Report No. 5:
Pneumatic Timing.” DOT HS 806 897,
December 1985. The one exception is in
the highly unusual situation in which
all the automatic brake adjusters on a
vehicle fail and at the same time all of
the units operate at the outer limit of
adjustment or beyond. Even under this
highly unlikely condition, the apply
time would only increase by
approximately 0.040 second and the
release time by 0.024 second. Moreover,
standard stroke chambers would be
ineffectual in this situation. This
equates to about three additional feet of
stopping distance on the apply time and
two additional feet on the release time.2
Any such increases can be minimized,
since vehicle manufacturers can change
the apply and release times by
modifying the valving to adjust or
remove air flow restrictions. Similarly,
the vehicle manufacturers could remove
air flow restrictions to the glad hand
and pass the signal faster to the trailer.

With respect to jackknifes, NHTSA
disagrees with Eaton’s claim that
equipping vehicles with long stroke
chambers would increase the likelihood
of jackknifes. Jackknifes are caused by
wheel lockup due to hard brake
applications on wet roads or when
vehicles are empty or lightly loaded.
The presence or absence of long stroke
chambers will not affect the underlying
foundation brakes. Specifically, VRTC
studies 3 show that stroke lengths do not
affect brake timing. The agency further
notes that long stroke chambers improve
brake adjustment and the resulting
brake balance between tractors and
trailers, thereby improving a

2NHTSA'’s Heavy-Duty Vehicle Research Program
Report No. 5: Pneumatic Timing. DOT HS 806 897,
December 1985.

31d.

combination vehicle’s directional
stability and control and decreasing the
likelihood of jackknifing.

C. Changes to Proposed Regulatory Text

Several commenters recommended
that the proposed wording of Table V
and S5.1.2.1 and S5.2.1.2 be modified to
provide greater flexibility to
manufacturers. For instance, ATA
requested that the words “on CAM
Brakes’ be deleted from the title in
Table V so that it reads—*‘Brake
Chamber Rated Volumes.” ATA also
requested that the words ““brake
chamber’ be changed to ““brake
actuator” and that ‘“‘actuator’ be
inserted into Table V to clarify that the
“type” is a brake actuator classification
and not a brake classification. Similarly,
ITI recommended that S5.1.2.1 and
S5.2.1.2 be revised to permit brake
chambers that were not of the sizes
specifically listed in Table V. Allied
recommended that the wording
“maximum travel of pistons or push
rod” be replaced with “‘full stroke of
push rods.” It also recommended
“defining chamber type as being the
nominal effective area of a piston or
diaphragm.”

NHTSA has modified certain
provisions in the regulatory text
pursuant to the comments. For instance,
it has modified the title to Table V to
state ‘‘Brake Chamber Rated Volumes™
instead of ““Brake Chamber Rated
Volumes on Cam Brakes.” The agency
agrees with the commenters that
including the reference to cam brakes
was unnecessarily narrow and might
imply exclusion for use of other brake
types such as air disc, wedge, and air-
over-hydraulic. NHTSA has also
incorporated Allied Signal’s request for
the regulation to indicate that chamber
type is the nominal effective area of a
piston or diaphragm, by adding this
information to the top of column one in
Table V.

NHTSA decided not to modify other
provisions in the regulatory text,
notwithstanding recommendations by
commenters to the NPRM. For instance,
the agency decided not to adopt ATA’s
request to change the phrase ““brake
chamber” to “‘brake actuator.”

There are numerous references to
brake chamber throughout Standard No.
121, which are well understood by the
technical personnel who rely on the
requirements. “‘Brake actuator’” may
explain what an air-brake chamber does
(i.e., that it actuates the brakes when it
fills with air); however, it adds nothing
to what is already understood.
Similarly, the agency decided not to
adopt Allied Signal’s request to
eliminate the term “piston.” While the
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commenter apparently believed that the
use of the additional word ““piston”
added nothing because every system has
a push rod, the agency nevertheless has
decided to include this term to clarify
that the necessary measurements of
stroke length can be measured at the
piston or the push rod. Accordingly, the
regulatory text retains this word.

D. Future Rulemaking

NHTSA notes that it is considering
rulemaking consistent with the draft
SAE Recommended Practice J1609X, Air
Reservoir Capacity Performance
Guide—Commercial Vehicles. The
purpose of such a rulemaking would be
to establish a performance requirement
addressing the minimum air storage
capacity for air-braked vehicles. If the
agency determined that such a
performance requirement were
appropriate, it would issue a proposal in
the Federal Register on which the
public could comment. A considerable
amount of testing needs to be completed
before a viable set of performance
requirements are established.

E. Miscellaneous Issues

Commenters raised a number of issues
that were not mentioned in the NPRM.
These include testing trucks on down-
hill grades, the consistency of the
amendment to the agency’s statutory
mandate, marking requirements, and the
rule’s effective date.

With respect to testing truck descents
on downhill grades, NHTSA disagrees
with comments by Advocates and
Haldex that the air reservoir
requirements should be based on such
testing and that such testing represents
worst-case situations. Braking on ice,
snow, and rain covered roads with low
coefficient of friction surfaces is more
severe than mountain grade braking.
The air pressure remaining after a
complete antilock cycling stop on ice or
wet Jennite is substantially less than
that remaining in the air brake system
at the bottom of a long mountain grade.
Moreover, VRTC studies clearly show
that there is sufficient air remaining in
the air brake system, after stopping on
low coefficient of friction surfaces or
mountain grades using either snubbing
or steady pressure. Similarly, testing
performed by the University of
Michigan Transportation Research
Institute (UMTRI) shows sufficient air
supply reserves on long down hill
grades to make a 60 psi full braking stop
at the bottom of the grade.4 Advocates

4“The Influence of Braking Strategy on Brake
Temperatures in Mountain Descents,” March 1992,
Federal Highway Administration Report DTFH61—
89-C-00106. Report available through the National

appears to misunderstand how downhill
braking affects an air brake system’s
reservoirs. Consumption and apply and
release times, which are important
concerns for long stroke chambers, are
not important concerns with downhill
braking. The major consideration in
downhill braking is overheated brakes
and brake fade caused by brakes that are
not in adjustment, since improperly
adjusted brakes must be applied for
longer periods of time. As a result, the
vehicle will have either no brakes or
very limited braking. The use of long
stroke brake chambers together with
automatic adjusters will reduce the
incidence of out-of-adjustment, and thus
not degrade the performance on
downhill braking.

Advocates stated that the petitioner’s
“rated volume” approach to establish
the air reservoir volumes is equivalent
to the European type approval approach
for establishing compliance.
Accordingly, it believed that the
proposal was inconsistent with the
National Traffic and Motor Vehicle
Safety Act (now codified as chapter 301
of Title 49, United States Code). NHTSA
believes that Advocates has
misinterpreted both the proposal and
the law. Unlike European type approval,
the proposal is not for a single
manufacturer’s product. Rather, it
regulates all manufacturers’ brake
chambers of a specific type.
Accordingly, today’s requirements are
consistent with the law.

Rockwell and HDBMC recommended
that the agency require the
identification of long stroke chambers
through marking requirements.
Notwithstanding this request, NHTSA
notes that the agency cannot include a
marking requirement in this final rule
that it did not propose in the NPRM.
Nevertheless, the agency will monitor
the progress made by the Federal
Highway Administration which is
working with the SAE, Commercial
Vehicle Safety Alliance, and brake
equipment manufacturers to establish
an acceptable marking system that can
easily be identified under the difficult
visual conditions on the underside of air
braked vehicles. If NHTSA determines
that Federal marking requirements are
needed, then it would propose marking
requirements in a future rulemaking.

The same problem with inadequate
notice is relevant to Midland-Grau’s
recommendation to raise the minimum
governor cut-in pressure to 100 psi. The
agency may consider such a
requirement in a separate rulemaking,

Technical Information Service. NTIS accession
number PB 93-137032.

depending on tests to be conducted at
VRTC.

In response to requests by Freightliner
and ATA for NHTSA to make the final
rule effective upon publication, the
agency notes that the Administrative
Procedure Act generally requires a
leadtime of at least 30 days, unless the
agency finds “good cause” to issue the
rule sooner. Since, NHTSA typically
makes a finding of good cause only in
emergency situations, the agency cannot
accommodate this request. The final
rule will take effect 30 days after its
publication in the Federal Register.

Rulemaking Analyses and Notices

Executive Order 12866 (Federal
Regulation) and DOT Regulatory
Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under E.O.
12866, ‘““‘Regulatory Planning and
Review’ and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking document
was not reviewed under E.O. 12866.
This action has been determined to be
not “significant” under the Department
of Transportation’s regulatory policies
and procedures. A full regulatory
evaluation is not required because the
rule will not impose any special
requirements on manufacturers. Instead,
the rule will facilitate the introduction
of a new brake design by removing a
design restriction. Therefore, the agency
believes that this rulemaking will not
result in significant additional costs or
cost savings.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, NHTSA has evaluated
the effects of this action on small
entities. Based upon this evaluation, |
certify that the amendments will not
have a significant economic impact on
a substantial number of small entities.
Vehicle and brake manufacturers
typically do not qualify as small
entities. As discussed above, the
agency’s assessment is that this
amendment will have no cost impact to
the industry. For these reasons, vehicle
manufacturers, small businesses, small
organizations, and small governmental
units which purchase motor vehicles
will not be affected by the requirements.
Accordingly, no regulatory flexibility
analysis has been prepared.

Executive Order 12612 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rule will not have sufficient
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Federalism implications to warrant
preparation of a Federalism Assessment.
No State laws will be affected.

National Environmental Policy Act

Finally, the agency has considered the
environmental implications of this final
rule in accordance with the National
Environmental Policy Act of 1969 and
determined that the rule will not
significantly affect the human
environment.

F. Civil Justice Reform

This final rule does not have any
retroactive effect. Under 49 U.S.C.
30103, whenever a Federal motor
vehicle safety standard is in effect, a
State may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard, except to the
extent that the State requirement
imposes a higher level of performance
and applies only to vehicles procured
for the State’s use. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

In consideration of the foregoing, 49
CFR part 571 is amended to read as
follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.121 is amended by
revising S5.1.2.1 and S5.2.1.1 to read as
follows:

§571.121 Standard No. 121; Air brake
systems.
* * * * *

S5.1.2.1 The combined volume of all
service reservoirs and supply reservoirs
shall be at least 12 times the combined
volume of all service brake chambers.
For each brake chamber type having a
full stroke at least as great as the first
number in Column 1 of Table V, but no
more than the second number in
Column 1 of Table V, the volume of
each brake chamber for purposes of
calculating the required combined

service and supply reservoir volume
shall be either that specified in Column
2 of Table V or the actual volume of the
brake chamber at maximum travel of the
brake piston or pushrod, whichever is
lower. The volume of a brake chamber
not listed in Table V is the volume of
the brake chamber at maximum travel of
the brake piston or pushrod. The
reservoirs of the truck portion of an auto
transporter need not meet this
requirement for reservoir volume.

* * * * *

S5.2.1.1 The total volume of each
service reservoir shall be at least eight
times the combined volume of all
service brake chambers serviced by that
reservoir. For each brake chamber type
having a full stroke at least as great as
the first number in Column 1 of Table
V, but no more than the second number
in column 1, the volume of each brake
chamber for purposes of calculating the
required total service reservoir volume
shall be either that number specified in
Column 2 of Table V or the actual
volume of the brake chamber at
maximum travel of the brake piston or
pushrod, whichever is lower. The
volume of a brake chamber not listed in
Table V is the volume of the brake
chamber at maximum travel of the brake
piston or pushrod. The reservoirs on a
heavy hauler trailer and the trailer
portion of an auto transporter need not
meet this requirement for reservoir
volume.

* * * * *

§571.121 [Amended]

3. Section 571.121 is amended to
include the following table to be placed
after Figure 3.

TABLE V.—BRAKE CHAMBER RATED

VOLUMES
Column
Brake chamber type Column 1 2 rated
(nominal area of pis- | ¥ "o | olume
ton or diaphragm in (inches) (cubic
square inches) inches)
1.75/2.10 25
1.75/2.10 30
2.25/2.70 40
2.25/2.70 50
2.25/2.70 55
2.25/2.70 60
2.25/2.70 70
2.50/3.20 95
3.00/3.60 135

Issued on January 5, 1995.
Ricardo Martinez,
Administrator.
[FR Doc. 95-752 Filed 1-11-95; 8:45 am]
BILLING CODE 4910-59-P

49 CFR Part 572
[Docket No. 95-01, Notice 1]
RIN 2127-AF48

Anthropomorphic Test Dummy; Six-
Year Old Dummy

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Final rule; technical
amendment.

SUMMARY: This document makes a minor
correction to the thorax assembly and
test procedure in NHTSA'’s regulation
for the six-year-old child dummy. This
document corrects inconsistencies
between the figure in the regulation that
illustrates the test set-up for calibrating
the dummy’s thorax and the regulatory
text that describes the calibration test
procedure. This action removes
potential sources of concern and
confusion for manufacturers and users
of the dummy about whether a
particular six-year-old child dummy
meets the specifications of NHTSA'’s
regulation for the dummy (part 572,
subpart I).

EFFECTIVE DATE: The changes made in
this rule are effective January 12, 1995.

FOR FURTHER INFORMATION CONTACT: Mr.
Stan Backaitis, Office of Vehicle Safety
Standards, National Highway Traffic
Safety Administration, 400 Seventh
Street SW., Washington, DC 20590.
Telephone: (202) 366—4912.

SUPPLEMENTARY INFORMATION: On
November 14, 1991, NHTSA published
a rule that added specifications for a 6-
year-old child test dummy to NHTSA'’s
set of regulations for **Anthropomorphic
Test Dummies” (49 CFR part 572). The
agency explained in the rule that the 6-
year-old child dummy would be used to
test child restraint systems for older
children. The dummy is instrumented
with accelerometers for measuring
accelerations in the head and thorax
during dynamic testing. The rule
adopted performance criteria as
calibration checks to assure the
repeatability and reproducibility of the
dummy’s dynamic performance. These
specifications for the dummy are set
forth in subpart | of 49 CFR part 572.

In February 1994, First Technology
Safety Systems, Inc. (First Technology),
a manufacturer of test dummies,
informed the agency that figure 41 in
subpart | appears to have two errors.
Figure 41 illustrates the test set-up for
calibrating the dummy’s thorax (figure
41, “thorax impact test set-up’’). Both
errors are due to inconsistencies
between figure 41 and the regulatory
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text in subpart | that describes the test
procedure for calibrating the dummy’s
thorax (49 CFR section 572.74(c)(2)). In
the calibration test, the dummy’s chest
is impacted by a test probe at a specific
point and the accelerometer’s
measurements are evaluated.

First Technology described the first error
thusly:

The thorax test procedure [of section
572.74] states that the impact point should be
2.25 inches below the centerline of the
clavicle retaining screw. The impact point
based on that dimension would fall between
the first and second rib. In contrast, figure 41
* * *shows the centerline of the impactor
in line with the centerline of the third rib.

The second error relates to how the
dummy is positioned for the thorax
impact test. Section 572.74(c)(2)
specifies that the dummy is adjusted *‘so
that the longitudinal centerline of the
No. 3 rib is horizontal.” In contrast, an
instruction in figure 41 specifies that the
dummy is set up with the centerline of
the number three rib horizontal “+%>
[inch].” First Technology stated in its
letter, “[T]he tolerance on figure 41 is
+32 inch, which would result in 14
degrees variation.”

Technical Amendment

NHTSA has examined First
Technology’s concerns and agrees that
figure 41 and section 572.74 need to be
amended so that they are consistent. As
to the first error, the correct
specification for the location of the
impact point for the impactor is in
section 572.74, and not in figure 41. The
centerline of the impactor and the
centerline of the third rib were drawn
on figure 41 to be coincident instead of
being slightly apart. This makes it
appear that the impactor’s first contact
occurs at the centerline of the third rib,
instead of approximately 1%s inch above
it, in accordance with section 572.74.
NHTSA is correcting figure 41 to depict
the centerline for the thorax impactor as
being slightly above the depicted
centerline of the dummy’s third rib.

As to the second error, the instruction
in figure 41 that specifies that the
dummy is “set up with centerline of #3
rib horizontal %z inch” is inconsistent
with the instruction in section
572.74(c)(2) concerning dummy set-up.
The regulatory text states: ““adjust the
dummy so that the longitudinal

centerline of the No. 3 rib is horizontal.”
The *“+%> inch” tolerance provided in
figure 41 is inconsistent with the
regulatory text since the centerline of
the No. 3 rib of a dummy adjusted to the
allowable limit could be far from
horizontal. On the other hand, NHTSA
believes that the tolerance should not be
altogether eliminated. A 1 degree
tolerance in section 572.74(c)(2) would
provide some flexibility while ensuring
that the centerline of the rib will be
essentially, if not exactly, horizontal.
Accordingly, NHTSA amends section
572.74(c)(2) to provide for +1 degree of
tolerance. In addition, the instruction in
figure 41 that specifies the dummy is
‘““set up with centerline of #3 rib
horizontal %2 inch” is revised to
provide for the £1 degree of tolerance.

The regulatory text of section
572.74(c)(2) is also revised with regard
to its reference to the “longitudinal
centerline” of the No. 3 rib as the
portion of the dummy that must be
horizontal. Using the word
“longitudinal’ is inaccurate, since
“longitudinal’ describes a characteristic
of a line, while what was actually meant
was the alignment of the dummy in a
plane. To more accurately describe the
positioning of the dummy, the direction
in section 572.74(c)(2) that the
“longitudinal centerline of the No. 3 rib
is horizontal” is changed to “‘the plane
that bisects the No. 3 rib into upper and
lower halves is horizontal” (+1 degree).
This text is also added to the instruction
on positioning the dummy in figure 41.

NHTSA believes this rule is needed to
avoid potential sources of complaint
and confusion. In the past, dummy
manufacturers have urged NHTSA to
correct any inconsistency between the
part 572 specifications and the actual
design and manufacture of the test
dummies. (See, e.g., correction of
NHTSA'’s regulation for the side impact
test dummy, 59 FR 52089; October 14,
1994.) These manufacturers are
concerned that customers could
complain that a dummy they purchased
does not meet the specifications of the
part 572 regulation, even when the
problems are with the regulation rather
than the dummy, and are relatively
minor.

This document does not impose any
additional responsibilities on any

vehicle or dummy manufacturer.
NHTSA confirmed with several test
facilities that they locate the impactor
according to section 572.74, and not
figure 41. Since this rule does not
impose any additional burdens, and
because it corrects minor
inconsistencies in the regulation and
removes potential sources of question
for dummy manufacturers, NHTSA
finds for good cause that notice and an
opportunity for comment on this
document are unnecessary, and that this
rule should be effective upon
publication.

These minor technical amendments
were not reviewed under E.O. 12866.
NHTSA has considered costs and other
factors associated with these
amendments, and determined that these
amendments do not change any of the
conclusions in the November 1991 final
rule regarding the impacts of that final
rule, including the impacts on small
businesses, manufacturers and other
entities.

List of Subjects in 49 CFR Part 572

Motor vehicle safety.

In consideration of the foregoing,
NHTSA amends 49 CFR part 572 as
follows:

PART 572—[AMENDED]

1. The authority citation for part 572
is revised to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

Subpart I—6-Year-Old Child

2.In §572.74, paragraph (c)(2) is
revised to read as follows:

§572.74 Thorax assembly and test
procedure.
* * * * *

(C) * X *

(2) Establish the impact point at the
chest midsagittal plane so that the
impact point is 2.25 inches below the
longitudinal center of the clavicle
retainer screw, and adjust the dummy so
that the plane that bisects the No. 3 rib
into upper and lower halves is
horizontal £1 degree.

BILLING CODE 4910-59-P



2898 Federal Register / Vol. 60, No. 8 / Thursday, January 12, 1995 / Rules and Regulations

* * * * * * *

3. Figure 41 in subpart | is revised to read as follows:

FIGURE 41
THORAX IMPACT TEST SET-UP

/TMPACTOR SUPPORT WIRE

4 /IMPACTOR
’
R ‘ '

- - I ¢imPAcTOR

/ ) ks" DIA.

DUMMY IS SET UP SO THAT THE PLANE
THAT BISECTS THE NO. 3 RIB INTO UPPER
AND LOWER HALVES IS HORIZONTAL

( £1°) (-}

SEATING SURFACE
HORIZONTAL +0.5°

Z 7
NOTES: 1. DUMMY IMPACT SENSORS NOT USED IN THIS TEST MAY BE REPLACED BY
EQUILVALENT DEAD WEIGHTS.

2. NO EXTERNAL SUPPORTS ARE REQUIRED ON THE DUMMY TO MEET
SET-UP SPECIFICATIONS.

3. THE MIDSAGITTAL PLANE OF THE DUMMY IS VERTICAL WITHIN +/-1 DEG.

4. THE MIDSAGITTAL PLANE OF THE THORAX IS CENTERED WITH RESPECT
TO THE LONGITUDINAL CENTERLINE OF THE PENDULUM WITHIN 0.12 IN.

BILLING CODE 4910-59-C
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Issued on January 5, 1995.
Ricardo Martinez,
Administrator.
[FR Doc. 95-751 Filed 1-11-95; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB84

Endangered and Threatened Wildlife
and Plants; Addition of 30 African
Birds to List of Endangered and
Threatened Wildlife

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The Service adds 30 kinds of
birds, found in Africa and on associated
islands, to the List of Endangered and
Threatened Wildlife. All have restricted
distributions and are threatened by
habitat destruction, human hunting,
predation by introduced animals, and
various other factors. All were subjects
of petitions from the International
Council for Bird Preservation submitted
in 1980 and 1991. This rule implements
the protection of the Endangered
Species Act of 1973, as amended (Act),
for these birds.

EFFECTIVE DATE: February 13, 1995.
ADDRESSES: The complete file for this
rule is available for public inspection,
by appointment, from 8:00 a.m. to 4:00
p-m., Monday through Friday, in Room
750, 4401 North Fairfax Drive,
Arlington, Virginia 22203. Comments
may be sent to the Chief, Office of
Scientific Authority; Mail Stop:
Arlington Square, Room 725; U.S. Fish
and Wildlife Service; Washington, D.C.
20240.

FOR FURTHER INFORMATION CONTACT: Dr.
Charles W. Dane, Chief, Office of
Scientific Authority (phone 703—-358—
1708; FAX 703-358-2276).

SUPPLEMENTARY INFORMATION:
Background

In a petition of November 24, 1980, to
the U.S. Fish and Wildlife Service
(Service), the International Council for
Bird Preservation (ICBP)—now known
as Bird Life International—requested the
addition of 79 kinds of birds to the U.S.
List of Endangered and Threatened
Wildlife. Of that number, 58 occurred
entirely outside of the United States and
its territories. Of those foreign birds, 6
have now been listed and the rest have
been covered by petition findings that

their listing is warranted but precluded
by other listing activity.

Subsequently, in a petition dated
April 30, 1991, and received by the
Service on May 6, 1991, the ICBP
requested the addition of another 53
species of foreign birds to the List of
Endangered and Threatened Wildlife. In
the Federal Register of December 16,
1991 (56 FR 65207-65208), the Service
announced the finding that this petition
had presented substantial information
indicating that the requested action may
be warranted. At that same time the
Service initiated a status review of these
53 birds, with the comment period
lasting until March 16, 1992.

Section 4(b)(3) of the Endangered
Species Act of 1973, as amended in
1982 (Act), requires that, within 12
months of receipt of a petition to list,
delist, or reclassify a species, a finding
be made as to whether the requested
action is warranted, not warranted, or
warranted but precluded by other listing
activity. In the case of the 1991 ICBP
petition, available information supports
listing of all 53 species. With respect to
15 of these species—those occurring in
Africa and Madagascar and on
associated islands of the Atlantic and
Indian Oceans—an ICBP Red Data Book
(Collar and Stuart 1985) provides
detailed status data. This same source
provides data supporting the listing of
13 of the African birds covered by the
1980 ICBP petition, and the Service also
possesses sufficient data to support the
listing of the other 2 African birds. With
respect to the other birds included in
the two petitions, data are available
from several sources, some of which are
unpublished. Compilation of these data
is in progress, and a listing proposal
will be completed as soon as allowed by
the Service’s other listing
responsibilities.

Considering the above, the Service
made the finding that the action
requested by the ICBP 1980 and 1991
petitions, with respect to the 30 African
birds named below in the “Summary of
Factors Affecting the Species,” is
warranted, and that the action requested
by the 1991 petition, with respect to the
38 remaining species covered therein, is
warranted but precluded by other listing
activity. That finding was incorporated
and published together with a proposal
in the Federal Register of March 28,
1994 (59 FR 14496-14502), to add the
30 birds named below to the List of
Endangered and Threatened Wildlife.

Summary of Comments and
Recommendations

In the proposed rule of March 28,
1994, and associated notifications, all
interested parties were requested to

submit information that might
contribute to development of a final
rule. Cables were sent to United States
embassies in countries within the ranges
of the subject species, requesting new
data and the comments of the
governments of those countries. None of
the 13 responses opposed the proposal;
substantive information provided has
been added to the following discussion
(as ““in litt.””). There was one request for
classifying the dappled mountain robin
and Van Dam’s vanga as endangered,
rather than threatened as originally
proposed. While such a measure will be
given future consideration, immediately
available scientific data suggest that the
threatened category is appropriate. In
contrast, data received on the white-
breasted guineafowl, originally
proposed as endangered, indicate that a
threatened classification may more
accurately describe its status, and such
is now applied.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Endangered
Species Act (16 U.S.C. 1531 et seq.) and
regulations (50 CFR Part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the
Federal Lists. A species may be
determined to be endangered or
threatened due to one or more of the
following five factors described in
Section 4(a)(1): (A) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; and (E) other natural or
manmade factors affecting its continued
existence. The application of these
factors to the 30 African species named
below is shown by the appropriate letter
in parentheses (information from Collar
and Andrew 1988, Collar and Stuart
1985, and Grzimek 1975, unless
otherwise noted). Also indicated is the
date of the petition covering each
species, the classification given in
pertinent ICBP Red Data Books, and the
U.S. classification that now will apply.

Amsterdam albatross (Diomedia
amsterdamensis).—1991 petition, ICBP
endangered, U.S. endangered; a large
sea bird of the family Diomedeidae;
known to breed only on Amsterdam
Island, a French possession in the
southern Indian Ocean. Destruction of
nesting habitat by fires and introduced
cattle (A) and predation by introduced
rats and cats (C) have reduced numbers
drastically. On the average only five
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pairs were known to breed each year
during the early 1980s.

Thyolo alethe (Alethe choloensis).—
1991 petition, ICBP endangered, U.S.
endangered; a small, ground-dwelling
bird of the family Muscicapidae, related
to the Old World robins and thrushes;
known only from 13 small patches of
submontane evergreen forest in
southern Malawi and from 2 such areas
in northern Mozambique. Suitable
habitat already has been largely
destroyed through human clearing and
encroachment and remaining sites are at
risk of destruction (A). About 1,500
pairs are estimated to survive.

Uluguru bush-shrike (Malaconotus
alius).—1980 petition, ICBP rare, U.S.
threatened; a small predatory bird of the
family Laniidae, resembling the true
shrikes in structure but utilizing more
densely vegetated habitat and dwelling
in the forest canopy; known only from
the Uluguru Mountains in central
Tanzania. Because of its dense forest
habitat and evident low numbers, this
bird has been difficult to locate and
little is known of its status. However,
the lower slopes of the mountains on
which it lives are being steadily cleared
and such activity places the species at
risk (A).

Seychelles turtle dove (Streptopelia
picturata rostrata).—1980 petition, ICBP
endangered, U.S. endangered; a member
of the family Columbidae, somewhat
smaller than the domestic pigeon
(Columba domestica) and generally dark
grayish purple in color (Goodwin 1977);
formerly found throughout Seychelles,
an island nation off eastern Africa. This
subspecies declined through
hybridization with the related and more
adaptable S. p. picturata, which was
introduced from Madagascar in the mid-
19th century (E). S. p. rostrata had
become very rare by 1965 and pure
individuals may have nearly vanished
by 1975 (King 1981). However,
according to Dr. Mike Rands, who
operates the ICBP Seychelles program,
and Ms. Alison Stattersfield (letter of
November 11, 1993), also of the ICBP
and who recently visited Seychelles, the
subspecies rostrata does survive and is
morphologically distinctive, at least on
Cousin Island, though some
hybridization probably has occurred.
Therefore, even if genetically pure
populations of this turtle dove no longer
exist—which itself is not yet known
with certainty—there are groups that
could potentially be salvageable for
captive breeding experiments and
eventual efforts at restoration of a wild
population with the predominant
original morphological, behavioral, and
ecological characters of the subspecies.

Madagascar sea eagle (Haliaeetus
vociferoides).—1980 petition, ICBP
endangered, U.S. endangered; a fish-
hunting species of the family
Accipitridae, related to and somewhat
smaller than the American bald eagle;
confined to the rivers, shorelines, and
offshore islands of the west coast of
central to northern Madagascar. Its
numbers have dropped sharply since
the last century, with only 96
individuals being counted during the
mid-1980s. Although reasons for the
decline are unclear, hunting and nest
destruction by people (B) are thought to
be partly responsible.

Madagascar serpent eagle (Eutriorchis
astur).—1980 petition, ICBP
endangered, U.S. endangered; a raptor
of the family Accipitridae, more closely
related to the harrier hawks than to most
other eagles; until recently, known only
from 11 specimens collected over 50
years ago in the eastern forests of
Madagascar. In 1988 an individual was
observed and in 1990 a dead specimen
was recovered, both in northeastern
Madagascar (Raxworthy and Colston
1992). On January 14, 1994, a live bird
was captured and released (Peregrine
Fund, World Center for Birds of Prey,
Press Release of April 6, 1994). Thus,
the species is known to survive, but it
is apparently dependent on large tracts
of undisturbed primary rainforest, and
such habitat is rapidly being destroyed
or adversely modified by human activity
(A).

Mauritius fody (Foudia rubra).—1980
petition, ICBP endangered, U.S.
endangered; a small weaver of the
family Ploceidae, feeding on insects,
nectar and small fruits; formerly
widespread in the upland forests of the
island of Mauritius, a part of the nation
of the same name in the Indian Ocean.
It now is restricted to the southwestern
part of Mauritius, where perhaps only
150 breeding pairs survive. More than
half of the population had been wiped
out in 1973-1974 during a large-scale
forest clearing project (A). The
remaining birds are subject to intensive
nest predation from rats, macaques, and
other introduced animals (C).

Rodrigues fody (Foudia flavicans).—
1980 petition, ICBP endangered, U.S.
endangered; another small insectivorous
weaver of the family Ploceidae; occurs
only on the island of Rodrigues, a part
of Mauritius in the Indian Ocean.
Formerly abundant in a variety of
habitats on the island, by 1983 only
about 100 individuals survived in
remnant patches of evergreen forest. The
main problem appears to be competition
with the related Madagascar fody
(Foudia madagascariensis), which was
introduced by people and which

evidently has adapted better to all
habitats except mature forest (E). Since
the latter habitat has been largely
destroyed by human activity, the range
of F. flavicans has been greatly reduced
(A). In addition, the species is
threatened by predation from
introduced rats (C) and by the effects of
cyclones (E).

Djibouti francolin (Francolinus
ochropectus).—1991 petition, ICBP
endangered, U.S. endangered; a ground-
dwelling, partridgelike bird of the
family Phasianidae; restricted to
highland forest in the country of
Djibouti in northeastern Africa. Its
restricted habitat is rapidly being
destroyed by overgrazing, clearing, and
other human activity (A). The total
population is thought to have declined
from over 5,000 birds in 1978 to fewer
than 1,000 today (Dr. Simon D. Dowell,
Chairman, ICBP Partridge, Quail and
Francolin Specialist Group, in litt.).

Alaotra grebe (Tachybaptus
rufolavatus).—1991 petition, ICBP
endangered, U.S endangered; a small
diving bird of the family Podicipedidae;
known primarily from Lake Alaotra and
adjacent marshes in northeastern
Madagascar. Human alteration of the
limited habitat of the Alaotra grebe (A),
especially the introduction of exotic
fish, resulted in a great increase there of
the much more widespread little grebe
(Tachybaptus ruficollis) and to
extensive hybridization between the two
species (E). It appears that the resulting
genetic introgression of the Alaotra
grebe may be irreversible.

White-breasted guineafowl (Agelastes
meleagrides).—1991 petition, ICBP
endangered, U.S. threatened; a medium-
sized ground-dwelling bird of the family
Numididae, related to turkeys and
peacocks; originally occurred
throughout the rainforest zone from
Sierra Leone to Ghana. This species
evidently is dependent on primary
forest and is unable to survive in the
dense undergrowth of secondary forest.
It has disappeared from most of its
range, mainly because of timber
exploitation (A). It also has been
severely affected by human hunting
pressure (B). About 50,000 individuals
may survive, but these are concentrated
at only two restricted sites, Tai National
Park in Ivory Coast, with 30,000-40,000,
and the Gola Forest of Sierra Leone,
with an estimated 7,100 (Dr. Simon D.
Dowvell, Chairman, ICBP Partridge,
Quail and Francolin Specialist Group,
in litt.).

Raso lark (Alauda razae).—1991
petition, ICBP endangered, U.S.
endangered; a songbird of the family
Alauidae, closely related to the common
Old World skylark; known only from
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Raso, one of the islands in the nation of
Cape Verde off the west coast of Africa.
This species was once common and
widespread on Raso but declined
drastically because of a severe drought
in the 1960s (E). The population may
have fallen to only about 20 individuals
in 1981. Numbers subsequently
increased, but the species is potentially
threatened by climatic fluctuations (E),
human settlement (A), and predation by
introduced rats, dogs, and cats (C).
Approximately 250 breeding pairs are
now present (Cape Verde Wildlife
Agency, in litt.).

Ibadan malimbe (Malimbus
ibadanensis).—1991 petition, ICBP
endangered, U.S. endangered; another
small weaver of the family Ploceidae,
about the size of a house sparrow and
with red markings; known only from
southwestern Nigeria. The restricted
range of this species is subject to
intensive forest clearing (A). Although
considered common when it was first
discovered in 1951, it subsequently
became very rare and prospects for
survival are not favorable.

Algerian nuthatch (Sitta ledanti).—
1980 petition, ICBP rare, U.S.
endangered; a member of the family
Sittidae, about the size of a house
sparrow but with a compact build, a
long beak, and grayish coloration;
known only from Mount Babor in
northern Algeria. Discovered in 1975,
this small arboreal species is dependent
on forest habitat, including standing
dead wood for nesting. Such habitat is
being reduced by lumbering, fire,
grazing of domestic livestock, and
removal of dead wood for forestry
management (A). About 80 pairs were
estimated to survive in 1982. A recent
survey found about 20 nests in each of
three different areas (Algerian Agence
Pour La Protection de la Nature, in litt.).

Canarian black oystercatcher
(Haematopus meadewaldoi).—1980
petition, ICBP extinct, U.S. endangered;
a shore bird of the family
Haematopodidae, somewhat like a rail
but with much stouter bill and legs,
generally black plumage; known with
certainty only from the eastern Canary
Islands, a Spanish possession off
northwestern Africa. This species seems
always to have been uncommon and
there have been no definite records
since about 1913, though it was reported
regularly in the eastern Canaries until
about 1940. It may have disappeared
because of human disruption of its
limited habitat and harvesting of the
mollusks on which it fed (A), and
because of predation by introduced cats
and rats (C). Four apparently genuine
reports of black oystercatchers—two on
Tenerife in the western Canaries and

two on the coast of Senegal in West
Africa—were made from 1968 to 1981,
and give hope that the species still
exists. The species is being included in
this rule based on the recent reports and
on the reasonable prospect of
rediscovery. Rare and elusive species
are routinely found alive after years,
decades, or even centuries of presumed
extinction. Indeed, rediscovery of two of
the other birds covered by this
proposal—the Madagascar serpent-eagle
and the Madagascar pochard—was
announced while the proposal was
being drafted. The October 1993 issue of
the journal Oryx contains
announcements that three species—a
bird, a mammal, and a reptile—none of
which had been seen for at least 30
years, had all been found alive. The U.S.
List of Endangered and Threatened
Wildlife already includes many such
rediscovered species. Examples are the
parma wallaby (Macropus parma),
which was thought extinct for 33 years;
the dibbler (Antechinus apicalis), which
was thought extinct for 83 years; and the
mountain pygmy possum (Burramys
parvus), which was thought to have
disappeared many thousands of years
ago in the Ice Age.

Seychelles lesser vasa parrot
(Coracopsis nigra barklyi).—1980
petition, ICBP endangered, U.S.
endangered; a member of the family
Psittacidae, generally dark brown in
color and about 25 centimeters (10
inches) long; known only from Praslin,
one of the islands in Seychelles, a
nation off the east coast of Africa.
Originally common on the island, this
species declined rapidly in the mid-20th
century as its palm forest habitat was
destroyed by human cutting and
burning (A). The one remaining
population was estimated to number
about 30 to 50 individuals in 1965,
though it subsequently may have
increased to about 100 after efforts were
made to protect it and its remaining
habitat (King 1981, Silva 1989).

Madeira petrel or freira (Pterodroma
madeira).—1991 petition, ICBP
endangered, U.S. endangered; a small
sea bird of the family Procellariidae
(petrels and shearwaters); known to
breed only in the mountains of Madeira,
an island possession of Portugal in the
Atlantic Ocean. It has declined because
of human bird and egg collectors (B),
predation by introduced rats (C), and
possibly natural climatic changes (E).
Only 20 breeding pairs may survive.

Mascarene black petrel (Pterodroma
aterrima).—1980 petition, ICBP
endangered, U.S. endangered; a small
sea bird of the family Procellariidae;
originally found on the islands of
Reunion and Rodrigues, which are parts

of Mauritius in the Indian Ocean. It
seems to have disappeared from
Rodrigues by the 18th century and to
have become extremely rare on
Reunion. Reasons for the decline are not
precisely known, but may involve
human hunting (B) and predation by
introduced rats and cats (C).

Pink pigeon (Columba (=Nesoenas)
mayeri).—1980 petition, ICBP
endangered, U.S. endangered; a member
of the family Columbidae, about the size
of the domestic pigeon (Columba
domestica), but with shorter and more
rounded wings and generally pink in
color (Goodwin 1977); known only from
southwestern Mauritius in the Indian
Ocean. This species has declined
because of the clearing of its native
forest habitat by people (A), human
hunting for use as food (B), and
predation by introduced rats and
macaques (C). Remnant populations also
became more vulnerable to the effects of
cyclones and natural food shortages (E).
The pink pigeon already was rare by the
1830s and currently the single known
wild group contains only about 20 birds.
Larger numbers exist in captivity.

White-tailed laurel pigeon (Columba
junoniae).—1980 petition, ICBP rare,
U.S. threatened; a large member of the
family Columbidae, closely related to
the common Old World wood pigeon
(Columba palumbus); known only from
the Canary Islands, a Spanish
possession off northwestern Africa.
Early reports suggest that this species
may once have occurred throughout the
Canaries, though it is known with
certainty only from the western islands
of Tenerife, La Palma, and Gomera. It
now is relatively common only on parts
of La Palma. Elsewhere it has
disappeared or declined in conjunction
with human destruction of the endemic
Canarian laurel forests (A). Some of the
remnant populations appear to be
stable, following legal measures to
protect them and their forest habitat.

Madagascar pochard (Aythya
innotata).—1991 petition, ICBP
endangered, U.S. endangered; a diving
duck of the family Anatidae; apparently
confined to freshwater lakes and pools
in the northern central plateau of
Madagascar. Although still common
around 1930, this species subsequently
declined drastically because of large-
scale hunting by people (B). It may also
have been adversely affected by the
introduction of exotic fish and
accidental capture by people netting the
fish (E). It probably is on the brink of
extinction; there had been no definite
records since 1970, but in August 1991
a specimen was captured alive and
placed in the Botanical Garden at
Antananarivo (Oryx, April 1992, 26:73).
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Dappled mountain robin (Arcanator
(=Modulatrix) orostruthus).—1980
petition, ICBP rare, U.S. threatened; a
thrush of the family Muscicapidae;
occurs in three isolated patches of
montane forest, one in northern
Mozambique and two in eastern
Tanzania. Much of the rainforest habitat
on which the species depends has been
cleared for agricultural purposes (A).
The population in Mozambique has not
been recorded since 1932. The other two
populations may number in the
hundreds or low thousands.

Marungu sunbird (Nectarinia
prigoginei).—1991 petition, ICBP
endangered, U.S. endangered; a nectar-
feeding bird of the family Nectarinidae,
characterized by small size and a long
bill, somewhat comparable to the
hummingbirds superficially; known
only from the Marungu Highlands of
southeastern Zaire. The remnant
riparian forest on which this species
probably depends now covers only a
small part of the Marungu Highlands
and is under severe pressure from
logging and from the erosion of stream
banks caused by the overgrazing of
cattle (A).

Taita thrush (Turdus olivaceus
helleri).—1991 petition, ICBP
endangered, U.S. endangered; a dark-
colored, ground-dwelling member of the
family Muscicapidae; apparently
confined to highlands in southeastern
Kenya. This subspecies (formerly
considered the full species Turdus
helleri) occurs at low density and
depends on limited forest habitat. Such
areas now have been mostly cleared for
agricultural purposes or to obtain
firewood (A). The only relatively well-
known population occupies an area of
about 3 square kilometers (1.2 square
miles) and may contain several hundred
individuals.

Bannerman’s turaco (Tauraco
bannermani).—1991 petition, ICBP
endangered, U.S. endangered; a
frugivorous parrot of the family
Musophagidae, characterized by a
generally greenish color and a
conspicuous crest; known only from the
Bamenda-Banso Highlands in western
Cameroon. The montane forest habitat
of this species is being rapidly cleared
as a result of cultivation, overgrazing by
domestic livestock, wood-cutting, and
fires (A). An estimated 800-1,200 pairs
may survive (Dr. C. R. McKay, ljim
Mountain Forest Project, Bamenda,
Cameroon, in litt.).

Pollen’s vanga (Xenopirostris
polleni).—1980 petition, ICBP rare, U.S.
threatened; a predatory bird of the
endemic Malagasy family Vangidae,
somewhat similar to the shrikes; occurs
in the rainforests of eastern Madagascar.

Although still widely distributed, this
species has declined and become rare as
its forest habitat has been destroyed and
modified by people (A).

Van Dam’s vanga (Xenopirostris
damii).—1980 petition, ICBP rare, U.S.
threatened; another member of the
Vangidae; occurs in northwestern
Madagascar. Because of deforestation
this species appears to have become
restricted to a single area of primary
deciduous forest at Ankarafantsika (A).
However, that area is currently
protected and the bird reportedly is
present there in fairly good numbers.

Aldabra warbler (Nesillas
aldabranus).—1991 petition, ICBP
endangered, U.S. endangered; a small
song bird of the family Muscicapidae;
restricted to a small part of Aldabra, one
of the islands of Seychelles, a nation off
the east coast of Africa. The ICBP refers
to this warbler as the “‘rarest, most
restricted and most highly threatened
species of bird in the world.”
Discovered only in 1967, it seems to
have been confined to an area of
approximately 10 hectares (25 acres) of
coastal vegetation on Aldabra. This
habitat is being destroyed by introduced
goats and rats (A), and the latter also
prey on nests (C).

Banded wattle-eye (Platysteira
laticincta).—1991 petition, ICBP
endangered, U.S. endangered; a small
flycatcher of the family Muscicapidae,
characterized by pale plumage and a
wattle of bare red skin above the eye;
known only from the Bamenda
Highlands in western Cameroon.
Although this species is considered
reasonably common in the remnant
montane forests on which it depends,
such habitat is being rapidly cleared and
fragmented as a result of cultivation,
overgrazing by domestic livestock,
wood-cutting, and fires (A). An
estimated 800-1,200 pairs may survive
(Dr. C.R. McKay, ljim Mountain Forest
Project, Bamenda, Cameroon, in litt.).

Clarke’s weaver (Ploceus golandi).—
1991 petition, ICBP endangered, U.S.
endangered; a member of the family
Ploceidae; known only from a small
forested area between Kilifi Creek and
the Sabaki River on the southeastern
coast of Kenya. Numbers have been
estimated at 1,000 to 2,000 pairs, but are
declining because of excessive logging
(A). At present rates of destruction, all
favorable habitat could be eliminated
within about 15 years. Even though a
portion of the habitat is legally
protected, enforcement has not been
effective (D).

The decision to add the above 30
kinds of African birds to the List of
Endangered and Threatened Wildlife
was based on an assessment of the best

available scientific information, and of
past, present, and probable future
threats to these birds. All have suffered
substantial losses in habitat and/or
numbers in recent years and are
vulnerable to human exploitation and
disturbance. If conservation measures
are not implemented, further declines
are likely to occur, increasing the danger
of extinction for these birds. Critical
habitat is not being determined, as such
designation is not applicable to foreign
species.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened pursuant to the Act include
recognition and, for those under United
States jurisdiction, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
conservation measures by Federal,
international, and private agencies,
groups, and individuals.

Section 7(a) of the Act, as amended,
and as implemented by regulations at 50
CFR Part 402, requires Federal agencies
to evaluate their actions that are to be
conducted within the United States or
on the high seas, with respect to any
species that is listed as endangered or
threatened and with respect to its
designated critical habitat (if any).
Section 7(a)(2) requires Federal agencies
to ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or to destroy or adversely
modify its critical habitat. If a proposed
Federal action within the United States
or on the high seas may affect a listed
species, the responsible Federal agency
must enter into formal consultation with
the Service. No such activities are
currently known with respect to the
species covered by this rule.

Section 8(a) of the Act authorizes the
provision of limited financial assistance
for the development and management of
programs that the Secretary of the
Interior determines to be necessary or
useful for the conservation of
endangered species in foreign countries.
Sections 8(b) and 8(c) of the Act
authorize the Secretary to encourage
conservation programs for foreign
endangered species and to provide
assistance for such programs in the form
of personnel and the training of
personnel.

Section 9 of the Act and
implementing regulations found at 50
CFR 17.21 and 17.31 set forth a series
of general prohibitions and exceptions
that apply to all endangered and
threatened wildlife. These prohibitions,
in part, make it illegal for any person
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subject to the jurisdiction of the United
States to take within the United States
or on the high seas, import or export,
ship in interstate commerce in the
course of commercial activity, or sell or
offer for sale in interstate or foreign
commerce any endangered or threatened
wildlife. It also is illegal to possess, sell,
deliver, transport, or ship any such
wildlife that has been taken in violation
of the Act. Certain exceptions apply to
agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered and threatened
wildlife under certain circumstances.
Regulations governing permits are
codified at 50 CFR 17.22, 17.23, and
17.32. Such permits are available for
scientific purposes, to enhance
propagation or survival, or for
incidental take in connection with
otherwise lawful activities. For
threatened species, there also are
permits available for zoological
exhibition, educational purposes, or
special purposes consistent with the
purposes of the Act.

National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined

not be prepared in connection with
regulations adopted pursuant to Section
4(a) of the Endangered Species Act, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register of
October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulations Promulgation

Accordingly, part 17, subchapter B of
chapter |, title 50 of the Code of Federal
Regulations, is hereby amended as set
forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend §17.11(h) by adding the
following, in alphabetical order under
BIRDS, to the List of Endangered and
Threatened Wildlife:

§17.11 Endangered and threatened
wildlife.

- - " R . * * * * *
under the authority of the National parrots. Silvio Mattacchione and Co.,
Environmental Policy Act of 1969, need Pickering, Ontario. (h)y*> * *
Species Vertebrate popu-
pmp lation where en- : Critical Special
Historic range Status When listed :
Common name Scientific name danger%(rj]é)orl threat- habitat rules
* * * * * * *
BIRDS
* * * * * * *
Albatross, Amster- Diomedia Indian Ocean—Am-  Entire ............cccee.... E 571 NA NA
dam. amsterdamensis. sterdam Island.
* * * * * * *
Alethe, Thyolo Alethe choloensis ... Malawi, Mozam- Entire ....coocoiiiees E 571 NA NA
(thrush). bique.

* * * * * * *
Bush-shrike, Uluguru  Malaconotus alius .. Tanzania ................. Entire .....cccooviiies T 571 NA NA
* * * * * * *
Dove, Seychelles Streptopelia Indian Ocean— Entire ....cooceeviiees E 571 NA NA

turtle. picturata rostrata. Seychelles.
* * * * * * *
Eagle, Madagascar Haliaeetus Madagascar ............ Entire ....cooceeviieees E 571 NA NA
sea. vociferoides.
* * * * * * *
Eagle, Madagascar Eutriorchis astur ..... Madagsacar ............ Entire ....cooceeviiees E 571 NA NA
serpent.
* * * * * * *
Fody, Mauritis .......... Foudia rubra ........... Indian Ocean— Entire ....cooceeviieees E 571 NA NA

Mauritius.
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Species Vertebrate popu-
e lation where en- : Critical Special
Historic range Status When listed )
Common name Scientific name danger%cri]gé threat- habitat rules
* * * * * * *
Fody, Rodrigues ...... Foudia flavicans ..... Indian Ocean— Entire ....cooeeiiiees 571 NA NA
Mauritius
(Rodrigues ls-
land).
* * * * * * *
Francolin, Djibouti ... Francolinus Djibouti .......cccceeneeee. Entire ......cocoveiien. 571 NA NA
ochropectus.
* * * * * * *
Grebe, Alaotra ......... Tachybaptus Madagascar ............ Entire .....ccccoviieenns 571 NA NA
rufoflavatus.
* * * * * * *
Guineafowl, white- Agelastes West Africa ............. Entire ......cocoveveenne. 571 NA NA
breasted. meleagrides.
* * * * * * *
Lark, Raso ............... Alauda razae .......... Atlantic Ocean— Entire ......cccoeevvenen. 571 NA NA
Cape Verde
(Raso Island).
* * * * * * *
Malimbe, Ibadan Malimbus Nigeria ....cccocevveennee. Entire ......cccoeeveenee. 571 NA NA
(weaver finch). ibadanensis.

* * * * * * *
Nuthatch, Algerian ... Sitta ledanti ............ Algeria .....cccceveveene Entire ......ccoevvenn. 571 NA NA
* * * * * * *
Oystercatcher, Haematopus Atlantic Ocean—Ca- Entire ..........ccccceeenee 571 NA NA

Canarian black. meadewaldoi. nary Islands.
* * * * * * *
Parrot, Seychelles Coracopsis nigra Indian Ocean— Entire ......ccoeevienen. 571 NA NA
lesser vasa. barklyi. Seychelles
(Praslin Island).
* * * * * * *
Petrel, Madeira Pterodroma madeira Atlantic Ocean— Entire ....ccoovvvennne 571 NA NA
(=freira). Madeira Island.
* * * * * * *
Petrel, Mascarene Pterodroma Indian Ocean— Entire ......ccoeevvenen. 571 NA NA
black. aterrima. Mauritius (Re-
union Island).
* * * * * * *
Pigeon, pink ............ Columba Indian Ocean— Entire ......ccoeeveenne. 571 NA NA
(=Nesoenas) Mauritius.
mayeri.
* * * * * * *
Pigeon, White-tailed  Columba junoniae .. Atlantic Ocean—Ca- Entire ...........c......... 571 NA NA
laurel. nary Islands.
* * * * * * *
Pochard, Madagas-  Aythya innotata ...... Madagascar ............ Entire ......ccooeveenee. 571 NA NA
car.
* * * * * * *
Robin, dappled Arcanator Mozambique, Tan- Entire ....ccccoeiiees 571 NA NA
mountain. (=Modulatrix) zania.
orostruthus.
* * * * * * *
Sunbird, Marungu .... Nectarinia prigoginei  Zaire .............cccc..... Entire .......cooeviene. 571 NA NA
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Species Vertebrate popu-
e lation where en- : Critical Special
Historic range Status When listed )

Common name Scientific name danger%cri]gé threat- habitat rules

* * * * * *
Thrush, Taita ........... Turdus olivaceus Kenya ........ccoceeeee. Entire ......ccovevien. 571 NA NA

helleri.

* * * * * *

Turaco, Tauraco Cameroon ............... Entire ......cocovevieene. 571 NA NA
Bannerman’s. bannermani.

* * * * * *
Vanga, Pollen’s ....... Xenopirostris polleni Madagascar ............ Entire ......ccovevien. 571 NA NA
* * * * * *
Vanga, Van Dam’s .. Xenopirostris damii . Madagascar ............ Entire ......ccoeeveenne. 571 NA NA
* * * * * *
Warbler (Old World), Nesillas aldabranus  Indian Ocean— Entire ....coccoiiiies 571 NA NA

Aldabra. Seychelles
(Aldabra Island).

* * * * * * *
Wattle-eye, banded . Platysteira laticincta Cameroon ............... Entire ......cccoeeveenee. E 571 NA NA
* * * * * * *
Weaver, Clarke’s ..... Ploceus golandi ...... Kenya ........ccoceeeee. Entire ......ccovevien. E 571 NA NA
* * * * * * *

Dated: December 12, 1994.
Mollie H. Beattie,
Director, Fish and Wildlife Service.
[FR Doc. 95-832 Filed 1-11-95; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 625
[1.D. 010395A]

Summer Flounder Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration, (NOAA),
Commerce.

ACTION: Notification of commercial
guota transfer.

SUMMARY: NMFS announces that the
State of Maryland is transferring 50,000
Ib (22,680 kg) of commercial summer
flounder quota to the State of New York.
NMFS announces the adjustment of
these states’ quotas.

EFFECTIVE DATE: December 30, 1994.

FOR FURTHER INFORMATION CONTACT:
Hannah Goodale, 508-281-9101.
SUPPLEMENTARY INFORMATION:
Regulations implementing Amendment
2 to the Fishery Management Plan for
the Summer Flounder Fishery (FMP) are
found at 50 CFR part 625. The

regulations require annual specification
of a commercial quota that is
apportioned among the coastal states
from North Carolina through Maine. The
process used to set the annual
commercial quota, adjust for overages,
and the percent allocated to each state

is described in § 625.20.

Transfers of commercial quota are
authorized under Amendment 5 to the
FMP (58 FR 65936, December 17, 1993)
which allows two or more states, under
mutual agreement and with the
concurrence of the Director, Northeast
Region, NMFS, (Regional Director) to
transfer or combine summer flounder
commercial quota. The Regional
Director is required to consider the
criteria set forth in § 625.20(f)(1) in the
evaluation of requests for quota transfers
or combinations.

The Regional Director is further
required to publish notification in the
Federal Register advising a state, and
notifying Federal vessel permit and
dealer permit holders, that effective
upon a specific date, a portion of a
state’s commercial quota has been
transferred to or combined with the
commercial quota of another state.

The States of Maryland and New York
have mutually agreed to transfer 50,000
Ib (22,680 kg) of 1994 commercial quota
from Maryland to New York, and the
Regional Director has concurred.

The Regional Director has determined
that the criteria set forth in § 625.20(f)
have been met, and publishes this

notification of quota transfer. This
action revises the quotas for the
calendar year 1994.

Classification

This action is taken under 50 CFR
part 625 and is exempt from review
under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 6, 1995.
David S. Crestin,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 94-796 Filed 1-11-94; 8:45 am]

BILLING CODE 3510-22-F

50 CFR Parts 672 and 675
[Docket No. 900833-1095; 1.D. 010395B]

Groundfish of the Gulf of Alaska;
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area; Bycatch
Rate Standards for the First Half of
1995

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Pacific halibut and red king crab
bycatch rate standards; request for
comments.

SUMMARY: NMFS announces Pacific
halibut and red king crab bycatch rate
standards for the first half of 1995.
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Publication of these bycatch rate
standards is necessary under regulations
implementing the vessel incentive
program. This action is necessary to
implement the bycatch rate standards
for trawl vessel operators who
participate in the Alaska groundfish
trawl fisheries. The intent of this action
is to reduce prohibited species bycatch
rates and promote conservation of
groundfish and other fishery resources.
DATES: Effective 12:01 a.m., Alaska local
time (A.lL.t.), January 20, 1995, through
12 midnight, A.L.t., June 30, 1995.
Comments on this action must be
received at the following address no
later than 4:30 p.m., A.lL.t.,, January 23,
1995.

ADDRESSES: Comments should be
mailed to Ronald J. Berg, Chief,
Fisheries Management Division, NMFS,
P.O. Box 21668, Juneau, AK 99802—
1668, Attn: Lori Gravel, or be delivered
to 709 West 9th Street, Federal Building,
room 401, Juneau, AK.

FOR FURTHER INFORMATION CONTACT:
Susan J. Salveson, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
domestic groundfish fisheries in the
exclusive economic zone of the Bering
Sea and Aleutian Islands management
area (BSAI) and Gulf of Alaska (GOA)
are managed by NMFS according to the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area and the
Fishery Management Plan for
Groundfish of the Gulf of Alaska
(FMPs). The FMPs were prepared by the
North Pacific Fishery Management
Council (Council) under the authority of
the Magnuson Fishery Conservation and
Management Act (Magnuson Act). The
FMPs are implemented by regulations
for the U.S. fisheries at 50 CFR parts
672, 675, and 676. General regulations
that also pertain to the U.S. fisheries
appear at 50 CFR part 620.

Regulations at §§672.26 and 675.26
implement a vessel incentive program to
reduce halibut and red king crab
bycatch rates in the groundfish trawl
fisheries. Under the incentive program,
operators of trawl vessels may not
exceed Pacific halibut bycatch rate
standards specified for the BSAI and
GOA midwater pollock and “other
trawl” fisheries, and the BSAI yellowfin
sole and “‘bottom pollock’ fisheries.
Vessel operators also may not exceed
red King crab bycatch standards
specified for the BSAI yellowfin sole
and “‘other trawl’’ fisheries in Bycatch
Limitation Zone 1 (defined in §675.2).
The fisheries included under the
incentive program are defined in
regulations at §8672.26(b) and
675.26(b).

Regulations at §8672.26(c) and
675.26(c) require that halibut and red
king crab bycatch rate standards for
each fishery included under the
incentive program be published in the
Federal Register. The standards are in
effect for specified seasons within the 6-
month periods of January 1 through
June 30, and July 1 through December
31. Given that the GOA and BSAI
fisheries are closed to trawling from
January 1 to January 20 of each year
(88672.23(e) and 675.23(d),
respectively), the Director, Alaska
Region, NMFS (Regional Director), is
implementing bycatch rate standards for
the first half of 1995 effective from
January 20, 1995, through June 30, 1995.

At its September 1994 meeting, the
Council reviewed average 1992-94
bycatch rates experienced by vessels
participating in the fisheries under the
incentive program. Based on this and
other information presented below, the
Council recommended halibut and red
king crab bycatch rate standards for the
first half of 1995. These standards were
reconfirmed by the Council at its
December 1994 meeting after the
Council considered new information on
the intent of some trawl vessel owners
to purchase and use voluntarily large-
mesh gear to reduce groundfish discard
amounts. The Council’s recommended
bycatch rate standards are listed in
Table 1. As required by 8§672.26(c) and
675.26(c), the Council’s recommended
bycatch rate standards for January
through June are based on the following
information:

1. Previous years’ average observed
bycatch rates;

2. Immediately preceding season’s
average observed bycatch rates;

3. The bycatch allowances and
associated fishery closures specified
under 88 672.20(f) and 675.21;

4. Anticipated groundfish harvests;

5. Anticipated seasonal distribution of
fishing effort for groundfish; and

6. Other information and criteria
deemed relevant by the Regional
Director.

Bycatch Rate Standards for Pacific
Halibut

The Council’s recommended halibut
bycatch rate standards for the 1995
trawl fisheries are unchanged from
those implemented in 1994. The
recommended 1995 standards are based
largely on anticipated seasonal fishing
effort for groundfish species and 1992—
94 halibut bycatch rates observed in the
trawl fisheries included under the
incentive program. The Council
recognized that the 1995 trawl fisheries
do not start until January 20.

The recommended standard for the
yellowfin sole fishery was maintained at
5.0 kilograms (kg) halibut per metric ton
(mt) of groundfish for the first quarter of
1995. Regulations implemented in 1994
(59 FR 38132, July 27, 1994) revised the
opening date for the yellowfin sole and
“other flatfish” trawl fisheries from May
1 to January 20 of each year. This
revision was initially implemented by
emergency interim rulemaking on
February 7, 1994 (59 FR 6222, February
10, 1994). The small amount of data
available on halibut bycatch rates in the
yellowfin sole fishery during the first
quarter of 1994 show an average bycatch
rate of about 2.70 kg halibut/mt of
groundfish. This rate approximates the
relatively low halibut bycatch rates
experienced by vessels fishing in the
BSAI joint venture fisheries during the
mid to late 1980’s (less than 2 kg
halibut/mt of groundfish). The Council
also recommended that a bycatch rate
standard of 5.0 kg halibut/mt of
groundfish be maintained for the second
quarter of 1995, even though the average
halibut bycatch rate experienced by the
yellowfin sole fishery during the second
quarter of 1994 (5.98 kg halibut/mt
groundfish) was slightly higher than the
standard.

Although the bycatch rate of halibut
in the yellowfin sole fishery during the
first half of the year has been as high as
13 kg halibut/mt groundfish (1993
observer data), the Council
recommended a 1995 halibut bycatch
rate standard of 5.0 kg halibut/mt of
groundfish given that the average
bycatch rates experienced by the
yellowfin sole fishery during the first
half of 1991, 1992, and 1994 were only
slightly higher or below the
recommended standard, indicating that
vessel operators are able to fish at
halibut bycatch rates lower than those
experienced in 1993. Furthermore, a
bycatch rate standard of 5 kg halibut/mt
of groundfish will continue to
encourage vessel operators to take
action to avoid excessively high bycatch
rates of halibut.

The halibut bycatch rate standard
recommended for the BSAI and GOA
midwater pollock fisheries (1 kg
halibut/mt of groundfish) is higher than
the bycatch rates normally experienced
by vessels participating in these
fisheries. The recommended standard is
intended to encourage vessel operators
to maintain off-bottom trawl operations
and limit further bycatch of halibut in
the pollock fishery when halibut
bycatch restrictions at 88 672.20(f)(3)(i)
and 675.21(c)(1)(iii) prohibit directed
fishing for pollock by vessels using non-
pelagic trawl gear.
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The recommended halibut bycatch
rate standards for the BSAI “‘bottom
pollock” fishery continue to
approximate the average annual rates
observed on trawl vessels participating
in this fishery during the past 4 years.
The recommended standard for the
BSAI “bottom pollock” fishery during
the first quarter of 1995 (7.5 kg halibut/
mt of groundfish) is set at a level near
the average halibut bycatch rate
experienced by vessels participating in
the “bottom pollock” fishery during the
first quarters of 1992 and 1993 (7.58 and
7.59 kg halibut/mt of groundfish,
respectively). During the first quarter of
1994, the halibut bycatch rate in this
fishery was only 2.71 kg halibut/mt
groundfish. However, the average
halibut bycatch rate during the second
quarter of 1994 was unusually high at
almost 30 kg halibut/mt groundfish.
This high rate was associated with very
little fishing effort because the Bering
Sea subarea and Aleutian Islands
subarea offshore component pollock
fisheries were closed on February 18
and March 1, respectively; and the
inshore Bering Sea subarea and Aleutian
Islands subarea pollock fisheries were
closed on March 2, 1994, and March 18,
1994, respectively. As a result, the
second quarter bycatch rate estimated
for the 1994 pollock fishery is not
considered to be reflective of the rates
typically experienced in this fishery. As
in past years, the directed fishing
allowances specified for the 1995
pollock “A” season likely will be
reached before the end of the “A”
season on April 15. Directed fishing for
pollock is prohibited from the end of the
pollock “A” season (April 15) until the
beginning of the pollock “B’’ season
(August 15), except by vessels fishing
under the Community Development
Quota (CDQ) program (50 CFR 675.27).

The Council recommended a 5.0 kg
halibut/mt of groundfish bycatch rate
standard for the second quarter of 1995
to accommodate any CDQ pollock
fishery that may occur during this
period. This standard approximates the
average halibut bycatch rate
experienced by vessels participating in
the bottom pollock fishery during the
second quarter of 1992 (4.34 kg halibut/
mt of groundfish), but is higher than the
second quarter rate experienced in 1993
(2.72 kg halibut/mt of groundfish).

A 30 kg halibut/mt of groundfish
bycatch rate standard was
recommended for the BSAI “other
trawl” fishery. This standard has
remained unchanged since 1992. The
Council recommended a 40 kg halibut/
mt of groundfish bycatch rate standard
for the GOA ““other trawl”’ fishery,
which is the same as for 1994.

The bycatch rate standards
recommended for the GOA and BSAI
“other trawl” fisheries are based on the
Council’s intent to simplify the
incentive program by specifying a single
bycatch rate standard for the aggregate
trawl fisheries that are not assigned
fishery-specific bycatch rate standards
under the incentive program, yet reduce
overall halibut bycatch rates in the
Alaska groundfish trawl fisheries.

Observer data collected from the 1994
GOA “‘other trawl” fishery show first
and second quarter halibut bycatch rates
of 20 and 43 kg halibut/mt of
groundfish, respectively. First and
second quarter rates from 1993 were 34
and 27 kg halibut/mt of groundfish,
respectively. Observer data collected
from the 1994 BSAI “‘other trawl”
fishery show first and second quarter
halibut bycatch rates of 9 and 20 kg
halibut/mt of groundfish, respectively.
Observer data from 1992 and 1993
showed similar rates. The average
bycatch rates experienced by vessels
participating in the GOA and BSAI
“other trawl” fisheries are lower than
the Council’s recommended bycatch
rate standards for these fisheries.
However, the Council determined that
its recommended halibut bycatch rate
standards for the *‘other trawl’ fisheries
would continue to provide an incentive
to vessel operators to avoid unusually
high halibut bycatch rates while
participating in these fisheries and
contribute towards an overall reduction
in halibut bycatch rates experienced in
the Alaska trawl fisheries. Furthermore,
these standards would provide some
leniency to those vessel operators that
choose to use large-mesh trawl gear in
the BSAI rock sole fishery (a component
fishery of the BSAI “other trawl”
fishery) as a means to reduce groundfish
discard amounts. The bycatch rates of
halibut and crab could increase for
vessels using this gear type, but observer
data do not exist on which to base a
revised bycatch rate standard for these
operations. The Council recommended
maintaining the current bycatch rate
standard for the BSAI “‘other trawl”
fishery until observer data become
available that will provide a basis for
bycatch rate standards for vessels using
large-mesh trawl gear. At its September
and December 1994 meetings, the
Council requested that NMFS initiate
rulemaking to require large-mesh trawl
gear in the rock sole, Pacific cod, and
pollock fisheries. As part of that
process, the Council requested that
NMFS amend regulations implementing
the vessel incentive program so that
separate bycatch rate standards for the
rock sole fishery may be specified that

consider the potential for higher halibut
and red king crab bycatch rates under
mesh size restrictions.

Bycatch Rates Standards for Red King
Crab

The Council’s recommended red king
crab bycatch rate standard for the
yellowfin sole and “‘other trawl”
fisheries in Zone 1 of the Bering Sea
subarea is 2.5 crab/mt of groundfish
during the first half of 1995. This
standard has remained unchanged since
1992.

With the exception of rock sole, little
fishing effort for flatfish has occurred in
Zone 1 during recent years, because
commercial concentrations of yellowfin
sole and “‘other flatfish”” normally occur
north of this area, when these fisheries
opened on May 1. Because regulations
recently have been implemented that
revise the opening date for these flatfish
fisheries to January 20, limited observer
data exist for the yellowfin sole fishery
in Zone 1 for the 4-year period of 1991—
94. These data indicate average red king
crab bycatch rates during the first part
of the year between 0.23 and 2.19 crab/
mt of groundfish. During this same 4-
year period, the first and second quarter
bycatch rates of red king crab
experienced by vessels participating in
the “other trawl” fishery ranged from
.02 to 2.39 crab/mt of groundfish. The
total bycatch of red king crab by vessels
participating in the 1994 trawl fisheries
is estimated at 244,634 crab, or about
122 percent of the 200,000 red king crab
bycatch limit established for the trawl
fisheries in Zone 1. Most of red king
crab bycatch (193,016 crab) occurred in
the rock sole fishery. At the request of
the Council, NMFS is pursuing an
emergency trawl closure in Zone 1 to
reduce the number of female red king
crab taken as bycatch. This action was
recommended by the Council in
response to conservation concerns
ensuing from results of the 1994 NMFS
crab trawl survey that showed female
crab to be below threshold numbers.
The emergency rule would close
lucrative fishing grounds used by the
rock sole fishery and would change
observer coverage requirements to
provide NMFS with more thorough and
timely data on crab bycatch in Zone 1,
so that specified fishery bycatch
allowances are not exceeded.
Anticipating that fishery bycatch
allowances will not be exceeded in 1995
and that the red king crab bycatch limit
will restrict bycatch amounts to
specified levels, the Council maintained
the 2.5 red king crab/mt of groundfish
bycatch rate standard. As mentioned
above, the Council has requested that
NMFS pursue rulemaking that would
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allow separate red king crab bycatch
rate standards for the rock sole fishery
in the event that proposed trawl mesh
regulations result in higher crab bycatch
rates.

The Regional Director has determined
that Council recommendations for
bycatch rate standards are appropriately
based on the information and
considerations necessary for such
determinations under 88 672.26(c) and
675.26(c). Therefore, the Regional
Director concurs in the Council’s
determinations and recommendations
for halibut and red king crab bycatch
rate standards for the first half of 1995
as set forth in Table 1. These bycatch
rate standards may be revised and
published in the Federal Register when
deemed appropriate by the Regional
Director pending his consideration of
the information set forth at
§8672.26(c)(2)(v) and 675.26(c)(2)(v).

As required in regulations at
8§ 672.26(a)(2)(iii) and 675.26(a)(2)(iii),
the 1995 fishing months are specified as
the following periods for purposes of
calculating vessel bycatch rates under
the incentive program:
Month 1: January 1 through January 28;
Month 2: January 29 through February
25;
Month 3: February 26 through April 1;
Month 4: April 2 through April 29;
Month 5: April 30 through June 3;
Month 6: June 4 through July 1;
Month 7: July 2 through July 29;
Month 8: July 30 through September 2;
Month 9: September 3 through
September 30;
Month 10: October 1 through October
28;
Month 11: October 29 through
December 2; and

Month 12: December 3 through
December 31.

Classification

This action is taken under 50 CFR
672.26 and 675.26 and is exempt from
review under E.O. 12866.

Information upon which the
recommended bycatch rate standards
were initially based was reviewed by
the Council at its September, 1994,
meeting. The Council reconfirmed the
recommended bycatch rate standards at
its December 1994 meeting after
considering new information about the
potential effect of voluntary use of large
mesh trawl gear in the rock sole fishery
on prohibited species bycatch rates.
These standards must be effective by the
start of the 1995 trawl season on January
20, to avoid a lapse in vessel
accountability under the vessel
incentive program. Without this
accountability, prohibited species
bycatch rates could increase in the
groundfish trawl fisheries, prohibited
species bycatch allowances could be
reached sooner, specified groundfish
trawl fisheries could be closed
prematurely, and owners and operators
of groundfish trawl vessels could forego
additional revenues. Therefore, in
accordance with §8672.26(c)(2) and
675.26(c)(2), the Assistant
Administrator for Fisheries, NOAA,
finds for good cause that it is
impractical and contrary to the public
interest to afford prior notice and
opportunity for public comment on this
action beyond the start of the 1995 trawl
season, or to delay its effective date.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 6, 1995.
Richard B. Stone,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

TABLE 1.—BYCATCH RATE STAND-
ARDS, BY FISHERY AND QUARTER,
FOR THE FIRST HALF OF 1995 FOR
PURPOSES OF THE VESSEL INCEN-
TIVE PROGRAM IN THE BSAIl AND

GOA
b1995h
: catc
Fishery and quarter Ao
standard

Halibut bycatch rate standards (kilogram of

halibut/metric ton of groundfish catch)
BSAI Midwater pollock:

Qt L e 1.0

QU2 e 1.0
BSAI Bottom pollock:

Qt L e 7.5

Q2 e 5.0
BSAI Yellowfin sole:

Qt L e 5.0

Q2 e 5.0
BSAI Other trawl:

Qt L e 30.0

Q2 e 30.0
GOA Midwater pollock:

Qt L e 1.0

Q2 e 1.0
GOA Other trawl:

Qt L e 40.0

Q2 e 40.0

Zone 1 red king crab bycatch rate stand-
ards (number of crab/metric ton of
groundfish catch)

BSAI yellowfin sole:

2.5
25

25
2.5

[FR Doc. 95-728 Filed 1-6-95; 4:29 pm]
BILLING CODE 3510-22-W
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-NM-178-AD]

Airworthiness Directives; McDonnell
Douglas Model DC-10-10 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model DC—
10-10 airplanes. This proposal would
require repetitive inspections to detect
cracking of the upper caps in the front
spar of the left and right wing, and
repair, if necessary. This proposal is
prompted by reports of fatigue cracking
in the upper cap of the front spar of the
wing in the forward flange area. The
actions specified by the proposed AD
are intended to prevent progression of
fatigue cracking, which could cause
reduced structural integrity of the wing
front spar and damage to adjacent
structures.

DATES: Comments must be received by
March 7, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94—-NM—
178-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, P.O.
Box 1771, Long Beach, California
90801-1771, Attention: Business Unit
Manager, Technical Administrative
Support, Dept. L51, M.C. 2-98. This
information may be examined at the

FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California.

FOR FURTHER INFORMATION CONTACT: John
L. Cecil, Aerospace Engineer, Airframe
Branch, ANM-121L, FAA, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard., Long Beach,
California 90712-4137; telephone (310)
627-5322; fax (310) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-178-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-178-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The FAA has recently received
reports of cracking in the upper cap of
the front spar of the left and right wing
between stations Xos 669 and Xos 789
on McDonnell Douglas Model DC-10—
10 airplanes. In one of the reported
instances, cracking went from the
forward edge of the cap, through a
fastener hole, and terminated at the
vertical leg of the cap. Subsequent
investigation has revealed that the
cracking was initiated and propagated
by fatigue. This condition, if not
corrected, could result in reduced
structural integrity of the wing front
spar and damage to adjacent structures.

The FAA has reviewed and approved
McDonnell Douglas DC-10 Service
Bulletin 57-129, dated August 12, 1994,
which describes procedures for eddy
current test high frequency (ETHF)
surface inspections to detect fatigue
cracking in the upper cap of the front
spar of the wing, and repair of the upper
cap, if cracks are found. It also provides
procedures for accomplishing a
modification to prevent cracking.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require repetitive ETHF surface
inspections to detect fatigue cracking,
and repair of the upper cap in the front
spar of the wing if any cracking is
found. Additional repetitive inspections
would be required after any repair of the
upper cap. If the preventive
modification is installed on an airplane
on which no cracks were found during
the initial inspection, the repetitive
inspections of that airplane may be
terminated. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously.

Subsequent to the issuance of the
referenced service bulletin, the
manufacturer conducted further crack
growth analysis. Based on the results of
that analysis, the FAA is proposing a
shorter compliance time for the initial
ETHF inspection than the time specified
in the service bulletin. This will provide
additional inspection intervals to ensure
adequate detection of cracking in the
front spar cap in a timely manner.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
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misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this requirement.

There are approximately 126 Model
DC 10-10 airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 77 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 14 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $64,680, or $840 per
airplane, per inspection cycle.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

Therefore, in accordance with
Executive Order 12612, it is determined
that this proposal would not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the

location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 94—-NM-178—
AD.

Applicability: Model DC-10-10 airplanes,
as listed in McDonnell Douglas DC-10
Service Bulletin 57-129, dated August 12,
1994, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (e) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the wing front spar and damage to adjacent
structures due to fatigue cracking in the
upper cap of the front spar of the wing,
accomplish the following:

(a) Prior to the accumulation of 10,000 total
landings, or within 1,800 landings after the
effective date of this AD, whichever occurs
later, perform an initial eddy current test
high frequency (ETHF) surface inspection to
detect cracks in the upper cap of the front
spar of the left and right wing between
stations Xos 667.678 and Xos 789.645,
inclusive, in accordance with McDonnell
Douglas DC-10 Service Bulletin 57-129,
dated August 12, 1994. Repeat this

inspection thereafter at intervals specified in
paragraph (b) or (c) of this AD, as applicable.

(b) For airplanes on which no crack is
found: Repeat the inspection required by
paragraph (a) of this AD thereafter at
intervals not to exceed 10,000 landings, or
accomplish the crack preventative
modification in accordance with McDonnell
Douglas DC-10 Service Bulletin 57-129,
dated August 1994. Accomplishment of that
preventative modification constitutes
terminating action for the requirements of
this paragraph.

(c) For airplanes on which any crack is
found that is identified as “Condition II”” in
McDonnell Douglas DC-10 Service Bulletin
57-129, dated August 12, 1994: Accomplish
paragraphs (c)(1) and (c)(2) of this AD in
accordance with that service bulletin.

(1) Prior to further flight, perform the
permanent repair for cracks in accordance
with the service bulletin; and

(2) Within 12,500 landings after the
installation of the permanent repair specified
in paragraph (c) (1) of this AD, perform an
ETHF surface inspection for cracks, in
accordance with the service bulletin. Repeat
this inspection thereafter at intervals not to
exceed 7,000 landings.

(d) For airplanes on which any crack is
found that is identified as ““Condition III"” in
McDonnell Douglas DC-10 Service Bulletin
57-129, dated August 12, 1994: Prior to
further flight, repair the cracking in
accordance with a method approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA, Transport Airplane
Directorate.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO, FAA. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
6, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-791 Filed 1-11-95; 8:45 am]
BILLING CODE 4910-13-U
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

22 CFR Part 213

Collection of Debts by Tax Refund
Offset

AGENCY: Agency for International
Development.

ACTION: Proposed rule.

SUMMARY: The Agency for International
Development proposes to issue
regulations to allow the agency to
recover delinquent debts owed the
United States Government through the
offset of tax refunds.

DATES: Comments must be submitted on
or before February 13, 1995.
ADDRESSES: Comments may be mailed to
Mr. Jan Miller, Office of the General
Counsel, Room 6881, N.S., Agency for
International Development, Washington,
DC 20523.

FOR FURTHER INFORMATION CONTACT:

Jan W. Miller, (202) 647-6380.
SUPPLEMENTARY INFORMATION: The
proposed rule will enable the agency to
recover delinquent debts owed the
United States Government through the
offset of tax refunds. The proposed rule
sets forth the procedures to be followed
by AID in using tax refund offset.

Regulatory Flexibility and Impact
Analysis

This action will not have a significant
economic impact on a substantial
number of small entities including small
businesses, small organizational units
and small governmental jurisdictions.

This action does not constitute a
“major rule”” under Executive Order No.
12291.

Environmental Impact

This action does not constitute a
major Federal action significantly
affecting the quality of the human
environment.

List of Subjects in 22 CFR Part 213

Claims, salary offset.

Accordingly, it is proposed to amend
22 CFR part 213 as follows:

1. The authority citation for part 213
is revised to read as follows:

Authority: Sec. 621 of the Foreign
Assistance Act of 1961, as amended, 22
U.S.C. 2381; Subpart B also issued under 5

U.S.C. 5514; 5 CFR part 5550, subpart K.
Subpart C also issued under 31 U.S.C. 3720A.

2. Part 213 is amended to add a new
subpart C as follows:

PART 213—COLLECTION OF CLAIMS

* * * * *

Subpart C—Collection of Debts by Tax

Refund Offset

213.21 Purpose.

213.22 Applicability and scope.

213.23 Administrative charges.

213.24 Pre-offset notice.

213.25 Reasonable attempt to notify and
clear and concise notification.

213.26 Consideration of evidence and
notification of decision.

213.27 Change in conditions after
submission to IRS.

Subpart C—Collection of Debts by Tax
Refund Offset

§213.21 Purpose.

This subpart establishes procedures
for AID to refer past due debts to the
Internal Revenue Service (IRS) for offset
against income tax refunds of taxpayers
owing debts to AID.

§213.22 Applicability and scope.

(a) This subpart implements 31 U.S.C.
3720A which authorizes the IRS to
reduce a tax refund by the amount of a
past due and legally enforceable debt
owed to the United States.

(b) A past due legally enforceable debt
referable to the IRS is a debt which is
owed to the United States and;

(1) Except for judgement debt or other
debts specifically exempt from this
requirement, is referred within 10 years
after AID’s right of action accrues;

(2) In the case of individuals, is at
least $25.00.

(3) In the case of business debtors is
at least $100.00;

(4) In the case of individual debtors,
cannot be currently collected pursuant
to the salary offset provisions of 5 U.S.C.
5514(a).

(5) Is ineligible for or cannot be
currently collected pursuant to the
administrative offset provisions of 31
U.S.C. 3716;

(6) Is the debt of a debtor (or in the
case of an individual debtor, his or her
spouse) for whom AID records do not
show debtor has filed for bankruptcy
under title 11 of the United States Code
or from whom AID can clearly establish
at the time of the referral that an
automatic stay under 11 U.S.C. 362 has
been lifted or is no longer in effect;

(7) Has been disclosed by AID to a
consumer reporting agency as
authorized by 31 U.S.C. 3711(f); and

(8) With respect to which AID has
given notice, considered any evidence,
and determined that the debt is past-due
and legally enforceable under the
provisions of this subpart;

§213.23 Administrative charges.

All administrative charges incurred in
connection with the referral of debts to
the IRS will be added to the debt, thus
increasing the amount of the offset.

§213.24 Pre-offset notice.

(a) Before AID refers a debt to the IRS,
it will notify or make a reasonable
attempt to notify the debtor that:

(1) The debt is past due;

(2) Unless repaid within 60 days
thereafter, the debt will be referred to
the IRS for offset against any
overpayment of tax;

(3) The debtor has at least 60 days
from the date of the notice to present
evidence that all or part of such debt is
not past-due or not legally enforceable;
and

(4) AID will consider any evidence
presented by the debtor and determine
whether any part of such debt is past-
due and legally enforceable.

(b) The notice will explain to the
debtor the manner in which the debtor
may present such evidence to AID.

§213.25 Reasonable attempt to notify
clear and concise notification.

(a) Reasonable attempt to notify. AID
will have made a reasonable attempt to
notify the debtor under §213.24(a) if it
used a mailing address for the debtor
obtained from the IRS pursuant to the
Internal Revenue Code, 26 U.S.C.
6103(m)(2) or (m)(4), unless AID
receives clear and concise notification
from the debtor that notices are to be
sent to an address different from the
address obtained from the IRS.

(b) Clear and concise notification.
Clear and concise notification means
that the debtor has provided AID with
written notification including the
debtor’s name and identifying number
(as defined in the Internal Revenue
Code, 26 U.S.C. 6109), the debtor’s new
address, and the debtor’s intent to have
the notices sent to the new address.

§213.26 Consideration of evidence and
notification of decision.

(a) AID will give the debtor at least 60
days from the date of the pre-offset
notice to present evidence. Evidence
that collection of the debt is affected by
a bankruptcy proceeding involving the
debtor shall bar referral of the debt.

(b) If the evidence presented is not
considered by an employee of AID but
by an entity or person acting for AID,
the debtor will have at least 30 days
from the date the entity or person
decides that all or part of the debt is
past-due and legally enforceable to
request review by an employee of AID
of an unresolved dispute.

(c) AID will provide the debtor with
its decision and the decision of any
entity or person acting for AID on to
whether all or part of the debt is past-
due and legally enforceable.
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§213.27 Change in conditions after
submission to IRS.

AID will promptly notify the IRS if,
after submission of a debt to the IRS for
offset, AID:

(a) Determines that an error has been
made with respect to the information
submitted to the IRS;

(b) Receives a payment or credits a
payment, other than an IRS offset, to the
account of the debtor;

(c) Receives notice that the debtor has
filed for bankruptcy under title 11 of the
United States Code or the debt has been
discharged in bankruptcy;

(d) Receives notice that an offset was
made at the time when the automatic
stay provisions of 11 U.S.C. 362 were in
effect;

(e) Receives notice that the debt has
been extinguished by death; or

(f) Refunds all or part of the offset
amount to the debtor.

Dated: November 22, 1994.
Tony L. Cully,
Controller.
[FR Doc. 95-776 Filed 1-11-95; 8:45 am]
BILLING CODE 6116-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA 41-1-6288; FRL-5133-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Limited Approval/
Limited Disapproval of Reasonably
Available Control Technology
Requirements for Major Sources of
VOC and NOx

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing three
alternative actions in today’s notice
concerning Pennsylvania’s State
Implementation Plan (SIP) revision,
which contains regulations requiring
major sources of volatile organic
compounds (VOC) and nitrogen oxides
(NOx) to implement reasonably
available control technology (RACT).
The intended effect of this action is to
propose and solicit comment on the
range of alternative actions regarding
the Pennsylvania RACT submittal
(Pennsylvania Chapters 129.91 through
129.95 and the associated definitions in
Chapter 121). The three alternatives
propose either limited approval/limited
disapproval or full disapproval of the
Pennsylvania regulations. In addition to
the specific issues related to the

Pennsylvania submittal, EPA is also
specifically taking public comment on
the general issue of whether RACT
submittals of regulations which allow
for future case-by-case SIP revisions
meet the RACT requirements of the
Clean Air Act and should be approved
now, for Pennsylvania, and can be
approved in the future for submittals by
any state to EPA. EPA’s resolution of
this issue in this rulemaking will affect
its completeness and approvability
determinations in future case-by-case
SIP revisions meet the RACT
requirements of the Clean Air Act and
should be approved now, for
Pennsylvania, and can be approved in
the future for submittals by any state to
EPA. EPA’s resolution of this issue in
this rulemaking will affect its
completeness and approvability
determinations in future rulemaking on
SIP submittals by other states. These
actions are being taken under section
110 of the CAA.

DATES: Comments must be received on
or before February 13, 1995.

ADDRESSES: Comments may be mailed to
Thomas J. Maslany, Director, Air,
Radiation, and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; Pennsylvania Department of
Environmental Resources, Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT:
Cynthia H. Stahl, (215) 597-9337, at the
EPA Region Ill address.

SUPPLEMENTARY INFORMATION: On
February 4, 1994, the Pennsylvania
Department of Environmental Resources
(PA DER) submitted a revision to its
State Implementation Plan (SIP) for the
control of VOC and NOx emissions from
major sources (Pennsylvania Chapters
129.91 through 129.95 and the
associated definitions in Chapter 121).
This submittal was amended with a
revision on May 3, 1994 correcting and
clarifying the presumptive NOx RACT
requirements under Chapter 129.93. The
Pennsylvania SIP revision consists of
new regulations which would require
sources which emit or have the
potential to emit 25 tons or more of VOC
or NOx per year in Philadelphia or 50
tons or more of VOC per year in the
remainder of the Commonwealth to

comply with reasonably available
control technology requirements by May
31, 1995. Outside of the Philadelphia
0zone nonattainment area, sources of
NOx which emit or have the potential
to emit 100 tons or more per year are
required to comply with RACT by no
later than May 31, 1995. While the
Pennsylvania regulations contain
specific provisions requiring major VOC
and NOx sources to implement RACT,
the regulations under review do not
contain specific emission limitations in
the form of a specified overall
percentage emission reduction
requirement or other numerical
emission standards. Instead, the
Pennsylvania regulations contain
technology-based or operational
“presumptive RACT emission
limitations” for certain major NOx
sources. For other major NOx sources,
and all covered major VOC sources, the
submittal contains a “‘generic” RACT
provision. A generic RACT regulation is
one which does not impose specific
upfront emission limitations but instead
allows for future case-by-case
determinations. This regulation allows
DER to make case-by-case RACT
determinations which are then
submitted to EPA as revisions to the
Pennsylvania SIP.

This proposed rulemaking is intended
to take comment on whether a generic
RACT submittal, such as
Pennsylvania’s, meets the requirements
of sections 172(c), 182(b)(2), and 182(f)
of the Clean Air Act. This rulemaking is
designed to clarify whether EPA will
approve RACT submittals that allow the
SIP to be revised with future case-by-
case RACT determinations, or will
instead require specific and
immediately ascertainable emission
limitations.

Background

Pursuant to sections 182(b)(2) and
182(f) of the Clean Air Act (CAA),
Pennsylvania is required to implement
RACT for all major VOC and NOx
sources by no later than May 31, 1995.
The major source size is determined by
its location, the classification of that
area and whether it is located in the
ozone transport region (OTR) which is
established by the CAA. The
Pennsylvania portion of the
Philadelphia ozone nonattainment area
consists of Bucks, Chester, Delaware,
Montgomery, and Philadelphia Counties
and is classified as severe. The
remaining counties in Pennsylvania are
classified as either moderate or marginal
nonattainment areas or are designated
attainment for ozone. However, under
section 184 of the CAA, at a minimum,
moderate ozone nonattainment area



Federal Register / Vol. 60, No. 8 / Thursday, January 12, 1995 / Proposed Rules

2913

requirements (including RACT as
specified in sections 182(b)(2) and
182(f)) apply throughout the OTR.
Therefore, RACT is applicable statewide
in Pennsylvania.

Summary of Regulations

The SIP submittal under review
consists of Pennsylvania regulations
codified at 25 Pa. Code Chapters 129.91
through 129.95, and the associated
definitions in Chapter 121.

I. Chapter 121 (Definitions)

The Pennsylvania submittal includes
the following new definitions in
Chapter 121: Lowest Achievable
Emission Rate (LAER), low NOx burner
with separated overfire air, major NOx
emitting facility, major VOC emitting
facility, marginal ozone nonattainment
area, moderate ozone nonattainment
area, National Ambient Air Quality
Standard (NAAQS), Oxides of Nitrogen
(NOx), serious ozone nonattainment
area, and severe 0zone nonattainment
area.

Il. Chapter 129.91

Chapter 129.91 contains the
applicability section, and requires
owners and operators of covered sources
(i.e. all major NOx sources and major
VOC sources not covered by the source-
specific and mobile source RACT
requirements of 25 Pa. Code §§8129.51—
129.72, 129.81 and 129.82) to provide
PA DER with identification and
emission information by May 16, 1994.
Covered sources must submit a written
RACT proposal to PA DER by July 15,
1994. PA DER is to approve, deny or
modify each RACT proposal. Upon
notification of approval, covered
sources must implement RACT *‘as
expeditiously as practicable” but no
later than May 31, 1995.

Following implementation of RACT,
certain large combustion units are
required to determine emission rates
through continuous emissions
monitoring or a PA DER approved
source testing or modeling program. 25
Pa. Code 129.91(d) provides for the
case-by-case RACT determinations to be
approved through the SIP revision
process.

I1. Chapter 129.92

Chapter 129.92 details the
information required in RACT proposals
submitted by these major VOC and NOx
sources. Except for sources that opt for
the presumptive RACT emission
limitations, the proposal must include a
RACT analysis. The RACT analysis
must rank the available control options
in descending order of control
effectiveness, provide information on

baseline emissions and emission
reduction, and evaluate the cost
effectiveness of each control option.
Cost effectiveness of each control option
is required to be calculated using the
“OAQPS Control Cost Manual’’ (Fourth
Edition), EPA 450/3-90-006 January
1990 and subsequent revisions. This
provision clearly requires sources to
provide relevant information in their
RACT proposal, including cost factors,
but does not limit the consideration of
factors which determine what control
option is chosen as RACT to cost factors
alone. The Pennsylvania regulation also
properly does not specify a dollar per
ton figure as a threshold over which
control options are ineligible for
consideration from RACT.

IV. Chapter 129.93 (Presumptive NOx
RACT Requirements)

Chapter 129.93 provides certain major
NOx sources with an alternative to case-
by-case RACT determinations. Chapter
129.93(b)(1) specifies that presumptive
RACT for coal-fired combustion units
with a rated heat input equal to or
greater than 100 million British thermal
units per hour (mmBtu/hr) is the
installation of low NOx burners with
separated overfire air. Chapter
129.93(b)(2) provides that presumptive
RACT for combustion units with a rated
heat input between 20 mmBtu/hr and 50
mmBtu/hr is an annual adjustment or
tuneup of the combustion process.
Chapter 129.93(b)(4) and (5) provides
that owners and operators of oil, gas and
combination oil/gas-fired units are
required to keep records of fuel
certification and to perform annual
adjustment in accordance with the EPA
document “Combustion Efficiency
Optimization Manual for Operators of
Oil and Gas-fired Boilers”, September
1983, EPA-340/1-83-023, or equivalent
PA DER procedures.

For the following groups of sources,
Pennsylvania proposes that RACT is the
installation, maintenance and operation
of the sources in accordance with
manufacturers specifications. These
groups as listed in Chapter 129.93(c)(1)
through (7), are as follows: (1) boilers
and combustion sources with individual
rated gross heat inputs of less than 20
mmBtu/hr; (2) combustion turbines with
individual heat input rates of less than
25 mmBtu/hr which are used for natural
gas distribution; (3) internal combustion
engines rated at less than 500 brake
horsepower (bhp) which are set and
maintaining 4° retarded relative to
standard timing; (4) incinerators or
thermal/catalytic oxidizers used
primarily for air pollution control; (5)
any fuel burning equipment, gas turbine
or internal combustion engine with an

annual capacity factor of less than 5%,
or an emergency standby engine
operating less than 500 hours in a
consecutive 12-month period; (6)
sources that have been approved as
meeting LAER for NOx emissions since
November 15, 1990 with federally
enforceable emission limitations; and
(7) sources which have been approved
as meeting BACT for NOx emissions
since November 15, 1990 with federally
enforceable emission limitations. The
last group of sources are required,
however, to meet any more stringent
category-wide RACT emission
limitation promulgated by EPA or
Pennsylvania.

V. Chapter 129.94 (NOx Averaging
Provisions)

Chapter 129.94 permits major NOx
sources to submit a RACT proposal
which includes the averaging of
emissions at two or more facilities
provided several conditions are met and
the proposal is approved by EPA as a
revision to the Pennsylvania SIP.
Among other conditions, the averaging
scheme must require emission caps and
enforceable emission rates at each
participating source, telemetry links
between the participating sources, and
an agreement that a violation at one of
the participating sources is considered a
violation at all of the participating
sources.

VI. Chapter 129.95

Chapter 129.95 is the recordkeeping
provision which is applicable to all
VOC and NOx sources in the
Commonwealth. This section clearly
requires that records be kept for a period
of at least 2 years and that such records
must provide sufficient data and
calculations so that compliance with the
applicable RACT requirements can be
demonstrated. This section also requires
that sources of VOC and NOx which
claim exemptions from the RACT
requirement maintain records clearly
demonstrating their exempt status.

EPA Analysis
I. Definitions

The definitions associated with the
Pennsylvania VOC and NOx RACT
regulation and contained in Chapter
121, with the exception of the definition
of low NOx burner with separated
overfire air, conform to the definitions
in the Act and to EPA’s existing
requirements located in 40 CFR Part 52.
Pennsylvania’s proposed definition of
low NOx burner with separated overfire
air makes the applicability of this
technology to the group of sources
specified in the regulation as *‘coal-fired
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combustion units” unclear. The sources
covered by this requirement include
stoker and cyclone combustion units
which do not have ““burners’ as such.

It is unclear how the low NOx burner
requirement would apply to these
sources. Pennsylvania may correct this
deficiency by clarifying the language in
Chapter 129.93 pertaining to *‘coal-fired
combustion units” or by amending its
definition (in Chapter 121) of low NOx
burners with separated overfire air to
describe the applicable requirements in
the situation where a combustion unit
does not have burners.

Il. RACT Proposal Requirements

Chapter 129.92 requires sources to
provide information on the emission
reduction, technological feasibility, and
cost of control option. This requirement
is consistent with EPA’s definition of
RACT as the lowest emission limitation
that a source is capable of meeting by
the application of control technology
that is reasonably available considering
technological and economic feasibility.
See NOx Supplement to the General
Preamble on Title |, 57 FR 55620,
55622-23 (Nov. 25, 1992); CTG
Supplement to General Preamble on SIP
revisions in Nonattainment areas, 44 FR
53761, 53762 (Sept. 17, 1979);
“Guidance for Determining
Acceptability of SIP regulations in Non-
Attainment Areas,” Memorandum of
Roger Strelow, Assistant Administrator
for Air and Waste Management,
December 9, 1976). As noted below,
however, the agency believes that there
is a significant issue as to whether
Pennsylvania’s generic RACT provision
complies with Clean Air Act
requirements.

I1l. Generic VOC and NOx RACT
Requirements

Chapter 129.91 contains
Pennsylvania’s generic, or ‘“‘case-by-
case,” RACT provisions. Under this
approach, the covered sources are not
subject to specific, “upfront” (i.e.,
immediately ascertainable) emission
limitations. Instead, the regulations
establish a process for the state to
review and approve individual RACT
emission limitations proposed by the
sources, which are then to be submitted
to EPA as SIP revisions. Since the wood
furniture emission standards contained
in the existing Pennsylvania regulation
have not been federally approved,
Chapter 129.91 states that wood
furniture sources are required to comply
with the RACT requirements of Chapter
129.91.

Pennsylvania believes that the case-
by-case approach is consistent with the
RACT requirements of the Clean Air

Act. Pennsylvania notes that section
172(c)(1) requires that nonattainment
plan provisions “‘shall provide for the
implementation of [RACT] as
expeditiously as practicable * * *”
Section 182(b)(2) provides that SIP
submittals for moderate ozone
nonattainment areas shall “include
provisions to require the
implementation of [RACT],” and further
requires that that the submittals
“provide for the implementation of
required measures as expeditiously as
practicable, but no later than May 31,
1995.” (Emphasis added.) Pennsylvania
asserts that its submittal satisfies these
requirements, as its generic RACT
provision requires approved RACT
programs to be implemented by May 31,
1995. Pennsylvania also believes that its
case-by-case approach complies with
EPA’s definition of RACT, which directs
states to consider the economic and
technological circumstances of the
regulated sources.

However, EPA believes that the more
reasonable interpretation of the
statutory requirements, and the one that
accords with EPA’s longstanding
definition of RACT, is that RACT
submittals must include specific,
upfront emission limitations for all
covered sources, rather than a process
leading to the development of emission
limitations at some later date. EPA
defines RACT as the lowest emission
limitation that a source is capable of
meeting by the application of control
technology that is reasonably available
considering technological and economic
feasibility. See Memorandum of Roger
Strelow, Assistant Administrator for Air
and Waste Management, December 9,
1976); NOx Supplement to the General
Preamble on Title |, 57 FR 55620,
55622-23 (Nov. 25, 1992). Section 302
of the Act in turn defines ““emission
limitation” as “‘a requirement * * *
which limits the quantity, rate, or
concentration of air pollutants on a
continuous basis, * * *, and any
design, equipment, work practice or
operational standard promulgated under
this chapter.” Under Sections
110(a)(2)(A) and 172(c)(6) of the Act,
emission limitations must be
“enforceable,” and Section
107(d)(3)(E)(iii) further requires that
emission reductions be ‘“permanent and
enforceable” in order to be creditable for
attainment demonstration. Process-
oriented generic RACT submittals such
as Pennsylvania’s, which do not include
specific and ascertainable emission
limitations, do not by themselves
provide enforceable standards. The
source becomes subject to federally
enforceable requirements only after EPA

approves a subsequent SIP revision
incorporating the source-specific RACT
regulations promulgated by the state.
Furthermore, EPA believes that the
May 31, 1995 RACT implementation
deadline specified in Section 182(b)(2)
of the Act does not authorize states to
delay the promulgation of RACT
standards beyond the SIP submittal
deadline of November 15, 1992. To the
contrary, EPA believes that the extended
implementation deadline was designed
to give sources an adequate opportunity
to understand and comply with newly-
promulgated RACT standards, and to
give EPA an opportunity to review
RACT submittals prior to the
implementation date. These objectives
may not be served by Pennsylvania’s
generic RACT provisions, under which
the Commonwealth will not be in a
position to submit case-by-case RACT
emission limitations as SIP revisions
until some months after July 15, 1994
(the date that sources are required to
submit RACT proposals to PA DER).

IV. Presumptive NOx RACT
Requirements

Pennsylvania gives major NOx
sources the option of complying with
the “presumptive RACT emission
limitations” of Chapter 129.93 as an
alternative to developing and
implementing a RACT limit on a case-
by-case basis. The proposed
presumptive RACT in Chapter
129.93(c)(3) for internal combustion
engines, which requires the engines to
be set and maintained at 4° retarded
relative to standard timing is acceptable
to EPA. Standard timing is typically
defined as 2 to 6° before top dead
center. EPA agrees with Pennsylvania’s
proposal for internal combustion
engines, which is an operation and
maintenance requirement and
applicable recordkeeping requirement,
and believes that this may constitute
RACT for these sources. Pennsylvania’s
operation and maintenance
requirements for internal combustion
engines, coupled with the applicable
recordkeeping requirements, is
acceptable to EPA as RACT.

EPA has identified deficiencies in the
other presumptive RACT emission
limitations of Chapter 129.93. For coal-
fired combustion units (100mmBTU/
hour or greater), Chapter 129.93(b)(1)
provides that presumptive RACT is low
NOx burners with separated overfire air
control technology. Although EPA
accepts Pennsylvania’s determination
that this technology constitutes RACT
for this source category, the agency
believes it is necessary and appropriate
to quantify the emission reduction
required to be obtained through this
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technology. Pennsylvania may correct
this deficiency with an additional SIP
submittal including enforceable,
numerical emission limitations to be
met through the installation of the low
NOx burner and separated overfire air
control technology. Coal-fired
combustion units greater than or equal
to 100 mmBTU/hr represent a
significant portion of the NOx emission
inventory in Pennsylvania. Establishing
specific emission limitations for these
sources in the SIP will allow
Pennsylvania to quantify and rely on the
expected emission reductions from
these sources for air quality planning
purposes. The proposed presumptive
RACT determinations contained in
Chapters 129.93(b)(2) and 129.93(c) (1),
(2), (4), and (5) are not acceptable to
EPA because Pennsylvania has not
provided sufficient technical support to
justify these presumptions as RACT.
With proper technical support and
justification, EPA may determine for
some sources and source categories that
operation and maintenance
requirements alone constitute RACT. It
is not acceptable, however, for the
RACT to be defined, without further
elaboration, as ‘““installation,
maintenance and operation of the
source in accordance with
manufacturers specifications.” Once
approved by EPA, a RACT standard
cannot be relaxed by action of a private
party. Such a result might occur if
RACT is defined simply as compliance
with manufacturer’s specifications. In
order to correct these deficiencies in
Chapter 129.93(b)(2), (c)(1), (2), (4), and
(5), Pennsylvania must propose and
provide adequate technical support for
an emission limitation (which may be
an operation and maintenance
requirement, if appropriate) for these
sources.

In Chapter 129.93(c) (6) and (7),
Pennsylvania is proposing that for NOx
sources for which the state has
approved NOx LAER and BACT
determinations since November 15,
1990, the presumptive RACT emission
limitation shall be the approved LAER
or BACT determinations. These
provisions allowing sources with
approved NOx LAER and BACT
determinations are not acceptable
because EPA cannot delegate the
responsibility of approving RACT
determinations to a state. Chapter
129.93(c) (6) and (7) allows all NOx
sources receiving LAER determinations
since November 1990 and all future
LAER determinations to be declared
RACT without EPA approval via the SIP
process. RACT determinations cannot
be approved through a permit but rather

must be approved through a SIP
revision. EPA cannot agree to LAER
determinations as RACT since those
determinations are not now before the
agency for review. Therefore,
Pennsylvania must delete the provisions
in Chapter 129.93(c) (6) and (7)
pertaining to LAER and BACT
determinations in order to correct this
deficiency. The presumptive RACT
proposals in Chapter 129.93 (b) and (c)
which require only annual tune-ups or
maintenance procedures simply allow
these sources, without adequate
technical justification, to maintain the
status quo. The CAA requires that states
in moderate and worse ozone
nonattainment areas and in the OTR
control its major NOx sources to RACT
levels. Since the operation and
maintenance and tune-up requirements
located in Chapter 129.93 are
unsupported, they serve as exemptions
from the NOx RACT requirement in
sections 182 and 184 of the CAA.

The provisions in the CAA for NOx
exemptions are contained in section
182(f). In order to exempt major NOx
sources from RACT requirements,
Pennsylvania must petition EPA, and
receive EPA approval, for such an
exemption under 182(f). EPA’s guidance
on the criteria for approval of NOx
exemptions under section 182(f) is
contained in the EPA document,
“Guideline for Determining the
Applicability of Nitrogen Oxide
Requirements under Section 182(f)”,
December 1993. Pennsylvania has not
submitted a petition under section
182(f) but, even if it had, EPA could not
approve the exclusion of major NOx
sources from RACT requirements until
approval of such petition under section
182(f) is granted.

V. NOx Averaging Provision

The NOx averaging provision in
Chapter 129.94 is acceptable to EPA
since there is the opportunity for further
refinement of the averaging scheme
conditions, and assurance of
enforceability, when the individual
averaging proposals are submitted to
EPA as SIP revisions.

V1. Recordkeeping

The recordkeeping requirements of
Chapter 129.95 are consistent with EPA
requirements.

Proposed Action

As noted above, there is considerable
controversy about whether generic
RACT provisions, such as the one under
review, comply with the requirements
of Sections 172 (c)(1) and 182 (b)(2).
EPA believes that this notice and
comment rulemaking would be an

appropriate vehicle to announce a clear
agency position on this issue.
Accordingly, EPA is proposing three
alternative actions in today’s notice: two
forms of limited approval/limited
disapproval, and a full disapproval.
Under Options #1 and #2, the limited
approval/limited disapproval options,
EPA has identified certain deficiencies
which prevent granting full approval of
this rule under section 110(k)(3) and
Part D. Because the submitted rule is not
composed of separable parts which meet
all the applicable requirements of the
CAA, EPA cannot grant partial approval
of the rule(s) under section 110(k)(3).
However, EPA may grant a limited
approval of the submitted rules under
section 110(k)(3) in light of EPA’s
authority pursuant to section 301(a) to
adopt regulations necessary to further
air quality by strengthening the SIP. The
approval is limited because EPA’s
action also contains a simultaneous
limited disapproval, due to the fact that
the rule does not meet the section 182
and 184 requirements of Part D due to
the noted deficiencies. EPA is soliciting
public comment on each alternative.

In addition, EPA is soliciting public
comment on the approvability of generic
RACT provisions generally. The
outcome of this rulemaking will affect
the determination of the completeness
and approvability of generic RACT
submittals in future rulemaking actions.

Option #1

The first proposed action, and EPA’s
preferred option, is a proposed limited
approval/limited disapproval of
Pennsylvania VOC and NOx RACT
regulations, Chapters 129.91 through
129.95 with the associated definitions in
Chapter 121. The limited approval
would be for the limited purpose of
strengthening the SIP, as the
Pennsylvania regulation imposes
requirements on previously unregulated
sources.

The limited disapproval would be
based on two separate grounds:

(1) A determination that the
presumptive NOx emission limitations
cannot be approved as RACT for the
reasons described above; and

(2) A determination that
Pennsylvania’s generic VOC and NOx
provisions are deficient because they do
not contain specific, immediately
ascertainable emission limitations (as
defined in Section 302(k) of the CAA)
for all applicable sources.

Under Option #1, to correct the
deficiencies in the presumptive NOx
RACT emission limitation provisions,
EPA believes that Pennsylvania would
have to do the following:
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(1) Clarify, and submit as a SIP
revision, the applicability of the
presumptive RACT requirement for
coal-fired combustion units,

(2) Submit SIP revisions to EPA
including the specific emission
limitations resulting from the
application of low NOx burners with
separated overfire air for those sources
choosing to meet RACT requirements
through Chapter 129.93(b), and,

(3) Submit SIP revisions to EPA, with
adequate technical support, correcting
the deficiencies identified in Chapters
129.93 (b)(2), (c)(1), (2), (4), (5), (6) and
(7). To the extent that Pennsylvania
proposes operation and maintenance
requirements for these sources, the state
must provide technical support showing
that specific numerical emission
limitations are impractical, and
demonstrating that the proposed
operation and maintenance
requirements qualify as RACT.

To correct the deficiency with the
generic RACT provision under Option
#1, Pennsylvania must provide emission
limitations, compliance and monitoring
requirements (along with adequate
technical justification for these
requirements) for all major VOC and
NOx sources required to implement
RACT. To ensure that all sources are
subject to RACT requirements,
Pennsylvania must either (1) submit all
case-by-case RACT proposals for all
covered sources to EPA for approval as
SIP revisions and certify that there are
no other sources required to implement
RACT, or (2) submit a “default” RACT
emission limitation that would apply to
all sources subject to the generic
provision until EPA approval of a
source-specific RACT SIP revision.

EPA has preliminarily determined
that this option is correct, but will
review public comment on this and
other outcomes before making a final
determination.

Option #2

Under the limited approval/limited
disapproval option #2, EPA would be
determining, for the reasons stated
above, that the Pennsylvania regulation
with the presumptive control
technology requirements can be
approved and disapproved in a limited
fashion for the same reasons given
under option #1. However, EPA would
be determining under option #2 that the
case-by-case SIP revision provision of
the Pennsylvania submittal meets the
RACT requirements of section 182(b)(2)
of the CAA and provides sufficient
safeguards to ensure that RACT is
implemented by May 31, 1995. The
difference between this option and the
first option is that EPA, while expecting

to receive the case-by-case RACT
proposals as specified by the
Pennsylvania regulation, would not
consider the lack of submittal of these
proposals at this time to be reason for
limited disapproval of the submitted
Pennsylvania regulation. Therefore,
under this option, Pennsylvania may
correct the deficiencies in the regulation
by:

(2) Clarifying, and submitting as a SIP
revision, the applicability of the
presumptive RACT requirement for
coal-fired combustion units,

(2) Submitting SIP revisions to EPA
including the specific emission
limitations resulting from the
application of low NOx burners with
separated overfire air for those sources
choosing to meet RACT requirements
through Chapter 129.93(b), and

(3) Submitting SIP revisions to EPA,
with adequate technical support,
correcting the deficiencies identified in
Chapters 129.93(b)(2), (c)(1), (2), (4), (5),
(6) and (7). To the extent that
Pennsylvania proposes operation and
maintenance requirements for these
sources, the state must provide
technical support showing that specific
numerical emission limitations are
impractical, and demonstrating that the
proposed operation and maintenance
requirements qualify as RACT.

Option #3

In its third alternative, EPA is
proposing to fully disapprove Chapter
129.91, pertaining to applicability,
Chapter 129.92, pertaining to VOC and
NOx RACT submittals, Chapter 129.93,
pertaining to presumptive RACT control
technology requirements, Chapter
129.94, pertaining to NOx RACT
averaging provisions, and Chapter
129.95, pertaining to VOC and NOx
source recordkeeping requirements. The
rationale for full disapproval would be
that the deficiencies outlined above
pertaining to the presumptive control
technology requirements and the case-
by-case SIP revision provisions of the
Pennsylvania regulation are so
significant that limited approval/limited
disapproval of the submittal, on the
grounds that it strengthens the SIP, is
not warranted.

Under section 179(a)(2), if the
Administrator disapproves a submission
under section 110(k) for an area
designated nonattainment, based on the
submission’s failure to meet one or more
of the elements required by the Act, the
Administrator must apply one of the
sanctions set forth in section 179(b)
unless the deficiency has been corrected
within 18 months of such disapproval.
Section 179(b) provides two sanctions
available to the Administrator: highway

funding and offsets. The 18 month
period referred to in section 179(a) will
begin on the effective date of a final
disapproval. Moreover, the final
disapproval triggers the federal
implementation plan (FIP) requirement
under section 110(c). The sanctions will
apply if the Pennsylvania submittal is
disapproved fully or in a limited
fashion.

If EPA decides to issue a limited
approval/limited disapproval pursuant
to Options #1 or #2, EPA intends to
conduct final limited approval/limited
disapproval rulemaking on the
Pennsylvania regulation without further
proposal. If Pennsylvania chooses to
make modifications to their RACT
regulation, by correcting definitions and
adding default emission limitation
requirements for all major VOC and
NOx sources, EPA will conduct
rulemaking appropriate to our
preliminary judgment on the
approvability of the substance of any
subsequent submittal. Under the limited
approval/limited disapproval options, to
the extent that any subsequent
Pennsylvania submittal modifying the
February 10, 1994 submittal is made,
EPA intends to finalize, without further
proposal, limited approval/limited
disapproval of the regulation that
remains unaffected by the subsequent
submittal.

If EPA decides to fully disapprove the
regulation pursuant to Option #3, EPA
intends to disapprove the submittal
without further proposal unless
Pennsylvania either (a) submits all case
by-case RACT determinations to EPA
and certifies that there are no other
subject sources, or (b) modifies their
regulation to add default emission
limitations for all major VOC and NOx
sources.

If Pennsylvania submits a regulation
subsequent to this notice and withdraws
the present submittal, EPA intends to
propose action on the new submittal.

EPA has proposed three actions and is
specifically soliciting comment on these
actions and the rationale provided as
the basis for each of those actions. A
consequence of adopting options #1 or
#3 in the final rulemaking is that future
RACT submittals with generic
provisions may be deemed inadequate
to meet the RACT requirements of
section 182(b)(2). Such a decision will
significantly impact future
determinations as to whether such
generic RACT regulation submittals
meet the completeness criteria in 40
CFR Part 51 Appendix V. Further
discussion of the Pennsylvania
submittal and rationale for these
proposals is contained in the
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accompanying technical support
document.

Through the first two proposal
options, EPA is proposing a limited
approval of Chapters 129.91 through
129.95 and the associated definitions in
Chapter 121 which was submitted on
February 10, 1994, including the
corrective revision submitted on May 3,
1994,

As noted, EPA’s preliminary review of
this submittal indicates that the
Pennsylvania generic VOC and NOx
RACT regulation submitted on February
10, 1994 and the corrective revision
submitted on May 3, 1994 should be
approved/disapproved in a limited
fashion, under the rationale for option
#1; to strengthen the Pennsylvania SIP
and to allow Pennsylvania to correct the
deficiencies in the RACT regulation
cited above. EPA has proposed three
actions and is specifically soliciting
comment on these actions and the
rationale provided as the basis for each
of those actions. Public comments on
the issues discussed in this notice or on
other relevant matters will be
considered before taking final action.
Interested parties may participate in the
Federal rulemaking procedure by
submitting written comments to the
EPA Regional office listed in the
ADDRESSES section of this notice.

Under the limited approval/limited
disapproval options, EPA has identified
certain deficiencies which prevent
granting full approval of this rule under
section 110(k)(3) and Part D. Also,
because the submitted rule is not
composed of separable parts which meet
all the applicable requirements of the
CAA, EPA cannot grant partial approval
of the rule(s) under section 110(k)(3).
However, EPA may grant a limited
approval of the submitted rule(s) under
section 110(k)(3) in light of EPA’s
authority pursuant to section 301(a) to
adopt regulations necessary to further
air quality by strengthening the SIP. The
approval is limited because EPA’s
action also contains a simultaneous
limited disapproval, due to the fact that
the rule does not meet the section 182
and 184 requirements of Part D because
of the noted deficiencies. Thus, in order
to strengthen the SIP, EPA is proposing
a limited approval of Pennsylvania’s
submitted Chapters 129.91 through
192.95 and associated definitions in
Chapter 121 under section 110(k)(3) and
301(a) of the CAA.

At the same time, EPA is also
proposing a limited disapproval of this
rule because it contains deficiencies,
and, as such, the rule does not fully
meet the requirements of Part D of the
Act. Under section 179(a)(2), if the
Administrator disapproves a submission

under section 110(k) for an area
designated nonattainment, based on the
submission’s failure to meet one or more
of the elements required by the Act, the
Administrator must apply one of the
sanctions as discussed above.

Except to the extent that EPA
proposes to use this rulemaking as a
vehicle to announce an agency policy
on generic RACT submittals, nothing in
this action should be construed as
permitting or allowing or establishing a
precedent for any future request for
revision to any state implementation
plan. Each request for revision to the
state implementation plan shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under sections 110 and
301, and subchapter I, part D of the CAA
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-State relationship under the
CAA, preparation of a flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

EPA’s disapproval of the State request
under section 110 and subchapter I, part
D of the CAA does not affect any
existing requirements applicable to
small entities. Any pre-existing federal
requirements remain in place after this
disapproval. Federal disapproval of the
state submittal does not affect its state-
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose any new Federal requirements.
Therefore, EPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does

not remove existing requirements and
impose any new Federal requirements.

This action has been classified as a
Table 2 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by an October 4,
1993 memorandum from Michael H.
Shapiro, Acting Assistant Administrator
for Air and Radiation. The OMB has
exempted this regulatory action from
E.O. 12866 review.

The Administrator’s decision to
approve or disapprove the Pennsylvania
SIP revisions, pertaining to the VOC and
NOx RACT regulations, will be based on
whether it meets the requirements of
section 110(a)(2)(A)—(K) and part D of
the Clean Air Act, as amended, and EPA
regulations in 40 CFR Part 51.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: October 27, 1994.

W.T. Wisniewski,

Acting Regional Administrator, Region Ill.
[FR Doc. 95-822 Filed 1-11-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 70
[SD-001; FRL-5137-4]
Clean Air Act Proposed Interim

Approval of Operating Permits
Program; State of South Dakota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed interim approval.

SUMMARY: EPA proposes interim
approval of the Operating Permits
Program submitted by the State of South
Dakota for the purpose of complying
with Federal requirements for an
approvable State program to issue
operating permits to all major stationary
sources, and to certain other sources.
DATES: Comments on this proposed
action must be received in writing by
February 13, 1995.

ADDRESSES: Comments should be
addressed to Laura Farris at the Region
8 address. Copies of the State’s
submittal and other supporting
information used in developing this
proposed rule are available for
inspection during normal business
hours at the following location: U.S.
Environmental Protection Agency,
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Region 8, 999 18th Street, suite 500,
Denver, Colorado 80202.

FOR FURTHER INFORMATION CONTACT:
Laura Farris, BART-AP, U.S.
Environmental Protection Agency,
Region 8, Air Programs Branch, 999
18th Street, suite 500, Denver, Colorado
80202, (303) 294-7539.

SUPPLEMENTARY INFORMATION:
I. Background and Purpose

A. Introduction

As required under title V of the 1990
Clean Air Act Amendments (sections
501-507 of the Clean Air Act (“the
Act’)), EPA has promulgated rules
which define the minimum elements of
an approvable State operating permits
program and the corresponding
standards and procedures by which the
EPA will approve, oversee, and
withdraw approval of State operating
permits programs (see 57 FR 32250 (July
21, 1992)). These rules are codified at 40
CFR part 70. Title V requires States to
develop, and submit to EPA, programs
for issuing these operating permits to all
major stationary sources and to certain
other sources.

The Act requires that States develop
and submit these programs to EPA by
November 15, 1993, and that EPA act to
approve or disapprove each program
within 1 year after receiving the
submittal. Based on material changes to
the State’s submission that consisted of
regulations changes adopted by the
State on November 17, 1994, EPA is
extending the review period for an
additional 3 months. EPA will act to
approve or disapprove the submission
by April 11, 1995. EPA’s program
review occurs pursuant to section 502 of
the Act and the part 70 regulations,
which together outline criteria for
approval or disapproval. Where a
program substantially, but not fully,
meets the requirements of part 70, EPA
may grant the program interim approval
for a period of up to 2 years. If EPA has
not fully approved a program by 2 years
after the November 15, 1993 date, or by
the end of an interim program, it must
establish and implement a Federal
program.

B. Federal Oversight and Sanctions

If EPA were to finalize this proposed
interim approval, it would extend for
two years following the effective date of
final interim approval, and could not be
renewed. During the interim approval
period, the State would be protected
from sanctions, and EPA would not be
obligated to promulgate, administer and
enforce a Federal permits program for
the State. Permits issued under a
program with interim approval have full

standing with respect to part 70, and the
1-year time period for submittal of
permit applications by subject sources
begins upon the effective date of interim
approval, as does the 3-year time period
for processing the initial permit
applications.

Following final interim approval, if
the State failed to submit a complete
corrective program for full approval by
the date 6 months before expiration of
the interim approval, EPA would start
an 18-month clock for mandatory
sanctions. If the State then failed to
submit a corrective program that EPA
found complete before the expiration of
that 18-month period, EPA would apply
sanctions as required by section
502(d)(2) of the Act, which would
remain in effect until EPA determined
that the State had corrected the
deficiency by submitting a complete
corrective program.

If, following final interim approval,
EPA were to disapprove the State’s
complete corrective program, EPA
would be required under section
502(d)(2) to apply sanctions on the date
18 months after the effective date of the
disapproval, unless prior to that date the
State had submitted a revised program
and EPA had determined that it
corrected the deficiencies that prompted
the disapproval.

In addition, discretionary sanctions
may be applied where warranted any
time after the end of an interim approval
period if a State has not timely
submitted a complete corrective
program or EPA has disapproved a
submitted corrective program.
Moreover, if EPA has not granted full
approval to a State program by the
expiration of an interim approval and
that expiration occurs after November
15, 1995, EPA must promulgate,
administer and enforce a Federal
permits program for that State upon
interim approval expiration.

1l. Proposed Action and Implications
A. Analysis of State Submission

1. Support Materials

The Governor of South Dakota’s
designee, Robert E. Roberts, Secretary of
the Department of Environment and
Natural Resources, submitted the State
of South Dakota Title V Operating
Permit Program (PROGRAM) to EPA on
November 12, 1993. Amendments to the
PROGRAM requested by EPA were
received on January 11, 1994. EPA
deemed the PROGRAM administratively
and technically complete in a letter to
the Governor’s designee dated January
14, 1994. The PROGRAM submittal
includes a legal opinion from the
Attorney General of South Dakota

stating that the laws of the State provide
adequate legal authority to carry out all
aspects of the PROGRAM, and a
description of how the State intends to
implement the PROGRAM. The
submittal additionally contains
evidence of proper adoption of the
PROGRAM regulations, a permit fee
demonstration and a memorandum of
agreement which defines how the
PROGRAM will be administered by the
State and reviewed by EPA.

2. Regulations and Program
Implementation

The South Dakota PROGRAM,
including the operating permit
regulation (Administrative Rules of
South Dakota (ARSD), Article 74:36, Air
Pollution Control Program),
substantially meets the requirements of
40 CFR 70.2 and 70.3 with respect to
applicability; 88 70.4, 70.5, and 70.6
with respect to permit content including
operational flexibility; § 70.5 with
respect to complete application forms
(no insignificant activities were
identified in the PROGRAM); § 70.7
with respect to public participation and
minor permit modifications; and §70.11
with respect to requirements for
enforcement authority.

South Dakota has the authority to
issue variances from requirements
imposed by State law. Section 34A-1—
24 of the South Dakota Codified Laws
(SDCL) allows the Board of Minerals
and Environment, the permitting board,
discretion to grant relief from
compliance with State rules and
regulations governing the quality,
nature, duration or extent of emissions.
Succeeding sections of the SDCL specify
under what circumstances a variance
may be granted or denied. In its review
of South Dakota’s PROGRAM, EPA has
previously taken the position that, in
order to gain full approval for its
PROGRAM, South Dakota would have
to amend SDCL 34A-1-24 to make it
clear that variances may not be granted
to part 70 sources. EPA has reevaluated
its position on this issue. Although EPA
would support such an amendment to
SDCL 34A-1-24, EPA has not required
other states to change similar statutory
variance provisions. Thus, EPA believes
it would not be appropriate to require
South Dakota to amend SDCL 34A-1-24
before full PROGRAM approval is
granted. EPA’s reasoning is as follows:
EPA regards SDCL 34A-1-24 as wholly
external to the PROGRAM submitted for
approval under part 70, and
consequently is proposing to take no
action on this provision of State law.
EPA has no authority to approve
provisions of State law, such as the
variance provision referred to, which
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are inconsistent with part 70. EPA does
not recognize the ability of a permitting
authority to grant relief from the duty to
comply with a Federally enforceable
part 70 permit, except where such relief
is granted through procedures allowed
by part 70. EPA reserves the right to
enforce the terms of the part 70 permit
where the permitting authority purports
to grant relief from the duty to comply
with a part 70 permit in a manner
inconsistent with part 70 procedures.

Part 70 of the operating permit
regulations requires prompt reporting of
deviations from the permit
requirements. Section 70.6(a)(3)(iii)(B)
requires the permitting authority to
define prompt in relation to the degree
and type of deviation likely to occur and
the applicable requirements. Although
the permit program regulations should
define prompt for purposes of
administrative efficiency and clarity, an
acceptable alternative is to define
prompt in each individual permit. The
EPA believes that prompt should
generally be defined as requiring
reporting within two to ten days of the
deviation. Two to ten days is sufficient
time in most cases to protect public
health and safety as well as to provide
a forewarning of potential problems. For
sources with a low level of excess
emissions, a longer time period may be
acceptable. However, prompt reporting
must be more frequent than the
semiannual reporting requirement,
given this is a distinct reporting
obligation under § 70.6(a)(3)(iii)(A).
Where “prompt” is defined in the
individual permit but not in the
program regulations, EPA may veto
permits that do not contain sufficiently
prompt reporting of deviations. The
South Dakota PROGRAM will define
prompt reporting of deviations in each
permit consistent with the applicable
requirements.

There are certain provisions of South
Dakota’s operating permit regulation for
which EPA feels it is appropriate to
offer clarification to ensure that they are
interpreted to be consistent with part
70. These are as follows: (1) The
definition of ““federally enforceable”
which appears at ARSD 74:36:01:01(28)
reads as follows:

“Federally enforceable,” all limits and
conditions that are enforceable by the
administrator of EPA pursuant to federal law.
These limits and conditions include those
requirements developed pursuant to this
article, those appearing in 40 CFR 60 and 61
(July 1, 1993), requirements within the state
implementation plan and permit
requirements established pursuant to this
article or 40 CFR 51 Subpart | (July 1, 1993).
The use of this term does not impede the
Department’s authority under state law to
enforce these limits and conditions.

This definition could be significant
for determining whether a source is
subject to the part 70 PROGRAM. Thus,
the second sentence of the above
definition cannot and should not be
read to expand on the first sentence of
the definition. For example,
requirements developed pursuant to
ARSD Article 74:36 might be, but
wouldn’t necessarily be, Federally
enforceable. EPA’s interpretation is that
the requirements delineated in the
second sentence of the definition are
only Federally enforceable if they are
enforceable by the administrator of EPA
pursuant to federal law.

(2) The second sentence of ARSD
74:36:01:08(1) reads as follows:
Emissions from any oil exploration or
production well and its associated
equipment and emissions from any
pipeline compressor or pump station
may not be aggregated with emissions
from other similar units, whether or not
such units are in a contiguous area or
under common control, to determine
whether such units or stations are major
sources.

To be consistent with part 70, this
sentence must be read as only being
applicable to a determination of
whether a source is major under section
112 of the Act. This language cannot be
applied when determining whether a
source is major under other sections of
the Act.

Comments noting deficiencies in the
South Dakota PROGRAM were sent to
the State in a letter dated July 8, 1994.
The deficiencies were segregated into
those that require corrective action prior
to interim PROGRAM approval, and
those that require corrective action prior
to full PROGRAM approval. In a letter
dated August 18, 1994, the State
committed to complete the regulatory
process to correct both interim and full
PROGRAM approval deficiencies
related to its PROGRAM regulations,
and submit these changes to EPA by
approximately December 15, 1994. EPA
responded in a letter dated October 3,
1994 that they would review all of the
State’s corrective actions. However,
these corrective actions would be
considered a material change to the
PROGRAM and the date for final
interim approval would be extended.
The State adopted the regulatory
changes on November 17, 1994, which
EPA has reviewed and has determined
to be adequate to allow for interim
approval.

One remaining issue noted in EPA’s
July 8, 1994 letter that require corrective
action prior to full PROGRAM approval
is as follows: The PROGRAM submittal
contained an Attorney General’s
opinion which stated that South

Dakota’s criminal enforcement
authorities are not equivalent to those
required in part 70.11. The State’s
criminal enforcement statute only
allows for a maximum penalty of $1,000
for failure to obtain a permit and $500
for violation of a permit condition. The
State must adopt legislation consistent
with §70.11 prior to receiving full
PROGRAM approval to allow for a
maximum criminal fine of not less than
$10,000 per day per violation for
knowing violation of operating permit
requirements, including making a false
statement and tampering with a
monitoring device.

Refer to the technical support
document accompanying this
rulemaking for a detailed explanation of
each comment and the corrective
actions required of the State.

3. Permit Fee Demonstration

The State of South Dakota established
an initial fee for regulated air pollutants
below the presumptive minimum set in
title V, section 502 and part 70, and was
required to submit a detailed permit fee
demonstration as part of its PROGRAM
submittal. The basis of this fee
demonstration included a workload
analysis, which estimated the annual
cost of running the PROGRAM in fiscal
year (FY) 1995 to be $438,215; a fee
structure based on the estimated direct
and indirect costs of the PROGRAM, the
number of part 70 sources permitted,
and the actual emissions for the
previous year. The fees established for
FY 1995 are as follows: rock crushers
will be charged a flat fee of $250.00; an
annual administrative fee will be
assessed to all major sources (based on
actual emissions of each source for one
calendar year), excluding rock crushers,
consisting of $100.00 for sources
emitting less than 50 tons per year,
$500.00 for sources emitting 50 to less
than 100 tons per year, and $1,000.00
for sources emitting 100 tons per year or
greater; and an air emission fee will be
assessed to all major sources (excluding
rock crushers) of $6.10 per ton per year
based on emissions from calendar year
1992 (the State will not use the 4,000
tons per year per pollutant emissions
cap allowed by Act). This fee structure
will be reevaluated each year. After
careful review, the State of South
Dakota has determined that these fees
would support the South Dakota
PROGRAM costs as required by 40 CFR
70.9(a).

4. Provisions Implementing the
Requirements of Other Titles of the Act

a. Authority and/or commitments for
section 112 implementation South
Dakota has demonstrated in its
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PROGRAM submittal adequate legal
authority to implement and enforce all
section 112 requirements through the
title V permit. This legal authority is
contained in South Dakota’s enabling
legislation and in regulatory provisions
defining “‘applicable requirements” and
stating that the permit must incorporate
all applicable requirements. EPA has
determined that this legal authority is
sufficient to allow South Dakota to issue
permits that assure compliance with all
section 112 requirements. EPA is
interpreting the above legal authority to
mean that South Dakota is able to carry
out all section 112 activities. For further
rationale on this interpretation, please
refer to the Technical Support
Document accompanying this
rulemaking and the April 13, 1993
guidance memorandum titled “Title V
Program Approval Criteria for Section
112 Activities,” signed by John Seitz.

b. Implementation of 112(g) upon
program approval. As a condition of
approval of the part 70 PROGRAM,
South Dakota is required to implement
section 112(g) of the Act from the
effective date of the part 70 PROGRAM.
Imposition of case-by-case
determinations of maximum achievable
control technology (MACT) or offsets
under section 112(g) will require the use
of a mechanism for establishing
Federally enforceable restrictions on a
source-specific basis. The EPA is
proposing to approve South Dakota’s
combined preconstruction/operating
permit program found in section
74:36:05 of the State’s regulations under
the authority of title VV and part 70 for
the purpose of implementing section
112(g) during the transition period
between title V approval and adoption
of a State rule implementing EPA’s
section 112(g) regulations. South Dakota
has combined their preconstruction
permitting regulations and their part 70
permitting regulations for all new part
70 sources, except those sources subject
to prevention of significant deterioration
(PSD) or nonattainment new source
review (NSR) permitting. South Dakota
will require sources subject to section
112(g) to obtain a title V permit prior to
construction, thereby creating a
Federally enforceable limit. EPA
believes this approval is necessary so
that South Dakota has a mechanism in
place to establish Federally enforceable
restrictions for section 112(g) purposes
from the date of part 70 approval.
Section 112(l) provides statutory
authority for approval for the use of
State air programs to implement section
112(g), and title VV and section 112(g)
provide authority for this limited
approval because of the direct linkage

between implementation of section
112(g) and title V. If South Dakota does
not wish to implement section 112(g)
through these authorities and can
demonstrate that an alternative means of
implementing section 112(g) exists, EPA
may, in the final action approving South
Dakota’s PROGRAM, approve the
alternative instead. To the extent South
Dakota does not have the authority to
regulate HAPs through existing State
law, the State may disallow
modifications during the transition
period.

This approval is for an interim period
only, until such time as the State is able
to adopt regulations consistent with any
regulations promulgated by EPA to
implement section 112(g). Accordingly,
EPA is proposing to limit the duration
of this approval to a reasonable time
following promulgation of section
112(g) regulations so that South Dakota,
acting expeditiously, will be able to
adopt regulations consistent with the
section 112(g) regulations. EPA is
proposing here to limit the duration of
this approval to 12 months following
promulgation by EPA of section 112(g)
regulations. Comment is solicited on
whether 12 months is an appropriate
period considering South Dakota’s
procedures for adoption of Federal
regulations.

c. Program for straight delegation of
section 112 standards. Requirements for
approval, specified in 40 CFR 70.4(b),
encompass section 112(1)(5)
requirements for approval of a program
for delegation of section 112 General
Provisions Subpart A and standards as
promulgated by EPA as they apply to
part 70 sources. Section 112(1)(5)
requires that the State’s program contain
adequate authorities, adequate resources
for implementation, and an expeditious
compliance schedule, which are also
requirements under part 70. Therefore,
EPA is also proposing to grant approval
under section 112(1)(5) and 40 CFR Part
63.91 of the State’s program for
receiving delegation of section 112
standards that are unchanged from the
Federal standards as promulgated.
South Dakota has informed EPA that it
intends to accept delegation of section
112 standards through incorporation by
reference. This program applies to both
existing and future standards but is
limited to sources covered by the part
70 program.

The radionuclide national emission
standard for HAPs (NESHAP) is a
section 112 regulation and an applicable
requirement under the State PROGRAM.
Currently the State of South Dakota has
no part 70 sources which emit
radionuclides. However, sources which
are not currently part 70 sources may be

defined as major and become part 70
sources under forthcoming Federal
radionuclide regulations. In that event,
the State will be responsible for issuing
part 70 permits to those sources.

d. Program for implementing title IV
of the act. South Dakota’s PROGRAM
contains adequate authority to issue
permits which reflect the requirements
of Title IV of the Act, and commits to
adopt the rules and requirements
promulgated by EPA to implement an
acid rain program through the title V
permit.

B. Proposed Action

EPA is proposing to grant interim
approval to the operating permits
program submitted by the State of South
Dakota on November 12, 1993. If
promulgated, the State must make the
following change, as discussed in detail
above, to receive full PROGRAM
approval: The State must adopt
legislation consistent with §70.11 prior
to receiving full PROGRAM approval to
allow for a maximum criminal fine of
not less than $10,000 per day per
violation for knowing violation of
operating permit requirements,
including making a false statement and
tampering with a monitoring device.

Evidence of this statutory change
must be submitted to EPA within 18
months of EPA’s interim approval of the
South Dakota PROGRAM.

Today’s proposal to give interim
approval to the State’s part 70
PROGRAM does not extend to “Indian
Country,” as defined in 18 U.S.C. 1151,
including the following *‘existing or
former” Indian reservations in the State:
1. Cheyenne River; 2. Crow Creek; 3.
Flandreau; 4. Lower Brule; 5. Pine
Ridge; 6. Rosebud; 7. Sisseton; 8.
Standing Rock; and 9. Yankton.

The State has asserted it has
jurisdiction to enforce a part 70
PROGRAM within some or all of these
“existing or former” Indian reservations
and has provided an analysis of such
jurisdiction. EPA is in the process of
evaluating the State’s analysis and will
issue a supplemental notice regarding
this issue in the future. Before EPA
would approve the State’s part 70
PROGRAM for any portion of “Indian
Country,” EPA would have to be
satisfied that the State has authority,
either pursuant to explicit
Congressional authorization or
applicable principles of Federal Indian
law, to enforce its laws against existing
and potential pollution sources within
any geographical area for which it seeks
program approval and that such
approval would constitute sound
administrative practice. Thisis a
complex and controversial issue, and



Federal Register / Vol. 60, No. 8 / Thursday, January 12, 1995 / Proposed Rules

2921

EPA does not wish to delay interim
approval of the State’s part 70
PROGRAM with respect to undisputed
sources while EPA resolves this
question.

In deferring final action on program
approval for sources located in “Indian
Country,” EPA is not making a
determination that the State either has
adequate jurisdiction or lacks such
jurisdiction. Instead, EPA is deferring
judgment regarding this issue pending
EPA’s evaluation of the State’s analysis.

This interim approval, which may not
be renewed, extends for a period of up
to two years. During the interim
approval period, the State is protected
from sanctions for failure to have a
program, and EPA is not obligated to
promulgate a Federal permits program
in the State. Permits issued under a
program with interim approval have full
standing with respect to part 70, and the
one-year time period for submittal of
permit applications by subject sources
begins upon interim approval, as does
the three-year time period for processing
the initial permit applications.

Requirements for approval, specified
in 40 CFR 70.4(b), encompass section
112(1)(5) requirements for approval of a
program for delegation of section 112
standards as promulgated by EPA as
they apply to part 70 sources. Section
112(1)(5) requires that the State’s
program contain adequate authorities,
adequate resources for implementation,
and an expeditious compliance
schedule, which are also requirements
under part 70. Therefore, EPA is also
proposing to grant approval under
section 112(1)(5) and 40 CFR 63.91 of
the State’s program for receiving
delegation of section 112 standards that
are unchanged from Federal standards
as promulgated. This program for
delegations only applies to sources
covered by the part 70 program.

I11. Administrative Requirements
A. Request for Public Comments

The EPA is requesting comments on
all aspects of this proposed interim
approval. Copies of the State’s submittal
and other information relied upon for
the proposed interim approval are
contained in a docket maintained at the
EPA Regional Office. The docket is an
organized and complete file of all the
information submitted to, or otherwise
considered by, EPA in the development
of this proposed interim approval. The
principal purposes of the docket are:

(1) to allow interested parties a means
to identify and locate documents so that
they can effectively participate in the
approval process, and

(2) to serve as the record in case of
judicial review. The EPA will consider
any comments received by February 13,
1995.

B. Executive Order 12866

The Office of Management and Budget
has exempted this action from Executive
Order 12866 review.

C. Regulatory Flexibility Act

EPA’s actions under section 502 of the
Act do not create any new requirements,
but simply address operating permits
programs submitted to satisfy the
requirements of 40 CFR part 70. Because
this action does not impose any new
requirements, it does not have a
significant impact on a substantial
number of small entities.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: December 29, 1994.

Jack W. McGraw,

Acting Regional Administrator.

[FR Doc. 95-700 Filed 1-11-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 180

[OPP-300374; FRL—4924-9]

RIN 2070-AC18
3,5-Bis(6-Isocyanatohexyl)-2H-1,3,5-
Oxadiazine-2,4,6-(3H,5H)-Trione,

Polymer with Diethylenetriamine;
Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes to
establish an exemption from the
requirement of a tolerance for residues
of 3,5-bis(6-isocyanatohexyl)-2H-1,3,5-
oxadiazine-2,4,6-(3H,5H)-trione,
polymer with diethylenetriamine (CAS
Reg. No. 87823-33-4), when used as an
inert ingredient (encapsulating agent) in
pesticide formulations applied to
growing crops. Miles, Inc., requested
this proposed regulation.

DATES: Written comments, identified by
the document control number [OPP—
300374], must be received on or before
February 13, 1995.

ADDRESSES: By mail, submit written
comments to Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of

Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
comments to: Rm. 1132, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA
22202.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as
“*Confidential Business Information”
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
will be included in the public docket by
EPA without prior notice. All written
comments will be available for public
inspection in Rm. 1132 at the address
given above, from 8 am. to 4 p.m.,
Monday through Friday, excluding legal
holidays.

FOR FURTHER INFORMATION CONTACT:
Connie Welch, Registration Support
Branch, Registration Division (7505W),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
2800 Crystal Drive, North Tower, 6th
Floor, Arlington, VA 22202, (703) 308—
8470.

SUPPLEMENTARY INFORMATION: Miles,
Inc., 8400 Hawthorn Road, P.O. Box
4913, Kansas City, MO 64120-0013,
submitted pesticide petition (PP)
4E4416 to EPA requesting that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act (FFDCA) (21 U.S.C.
346a(e)), propose to amend 40 CFR
180.1001(d) by establishing an
exemption from the requirement of a
tolerance for residues of 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine (CAS Reg. No.
87823-33-4), when used as an inert
ingredient (encapsulating agent) in
pesticide formulations applied to
growing crops under 40 CFR
180.1001(d).

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125, and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
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dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

The data submitted in the petition
and other relevant material have been
evaluated. As part of the EPA policy
statement on inert ingredients published
in the Federal Register of April 22, 1987
(52 FR 13305), the Agency set forth a list
of studies which would generally be
used to evaluate the risks posed by the
presence of an inert ingredient in a
pesticide formulation. However, where
it can be determined without that data
that the inert ingredient will present
minimal or no risk, the Agency
generally does not require some or all of
the listed studies to rule on the
proposed tolerance or exemption from
the requirement of a tolerance for an
inert ingredient. The Agency has
decided that no data, in addition to that
described below, for 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine, will need to be
submitted. The rationale for this
decision is described below.

1. In the case of certain chemical
substances that are defined as
“polymers,” the Agency has established
a set of criteria which identify categories
of polymers that present low risk. These
criteria (described in 40 CFR 723.250)
identify polymers that are relatively
unreactive and stable compared to other
chemical substances as well as polymers
that typically are not readily absorbed.
These properties generally limit a
polymer’s ability to cause adverse
effects. In addition, these criteria
exclude polymers about which little is
known. The Agency believes that
polymers meeting the criteria noted
above will present minimal or no risk.
The chemical 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine, conforms to the
definition of a polymer given in 40 CFR
723.250(b)(11) and meets the following
criteria that are used to identify low-risk
polymers.

The minimum number-average
molecular weight of 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine, is listed as
1,000,000. Substances with molecular
weights greater than 400 generally are
not absorbed through the intact skin,
and substances with molecular weights
greater than 1,000 generally are not
absorbed through the intact
gastrointestinal tract. Chemicals not

absorbed through skin or Gl tract
generally are incapable of eliciting a
toxic response.

2. The chemical 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine, is not a cationic
polymer, nor is it reasonably expected
to become a cationic polymer in a
natural aguatic environment.

3. The chemical 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine, does not contain
less than 32.0 percent by weight of the
atomic element carbon.

4. The chemical 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine, contains as an
integral part of its composition the
atomic elements carbon, hydrogen,
nitrogen, and oxygen.

5. The chemical 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine, does not contain as
an integral part of its composition,
except as impurities, any elements other
than those listed in 40 CFR
723.250(d)(3)(ii).

6. The chemical 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine, is not a biopolymer,
a synthetic equivalent of a biopolymer,
or a dervative or modification of a
biopolymer that is substantially intact.

7. The chemical 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine, is not manufactured
from reactants containing, other than
impurities, halogen atoms or cyano
groups.

8. The chemical 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine, does not contain a
reactive functional group that is
intended or reasonably expected to
undergo further reaction.

9. The chemical 3,5-bis(6-
isocyanatohexyl)-2H-1,3,5-oxadiazine-
2,4,6-(3H,5H)-trione, polymer with
diethylenetriamine, is neither designed
nor reasonably expected to substantially
degrade, decompose, or depolymerize.

Based on the information above and
review of its use, EPA has found that,
when used in accordance with good
agricultural practice, this ingredient is
useful, and a tolerance is not necessary
to protect the public health. Therefore,
EPA proposes that the exemption from
the requirement of a tolerance be
established as set forth below.

Any person who has registered or
submitted an application for registration
of a pesticide, under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) as amended, that contains
any of the ingredients listed herein, may
request within 30 days after the
publication of this document in the
Federal Register that this rulemaking
proposal be referred to an Advisory
Committee in accordance with section
408(e) of the FFDCA.

Interested persons are invited to
submit written comments on the
proposed regulation. Comments must
bear a notation indicating the document
control number, [OPP-300374]. All
written comments filed in response to
this petition will be available in the
Public Response and Program Resources
Branch, at the address given above, from
8 a.m. to 4 p.m., Monday through
Friday, except legal holidays.

The Office of Management and Budget
has exempted this rule from the
requirements of section 2 of Executive
Order 12866.

Pursuant to the requirement of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have an economic
impact on a substantial number of small
entities. A certification statement to this
effect was published in the Federal
Register of May 4, 1981 (46 FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests.

Dated: December 21, 1994.

Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, it is proposed that 40 CFR
part 180 be amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.1001(d) is amended in
the table therein by adding and
alphabetically inserting the inert
ingredient, to read as follows:

§180.1001 Exemptions from the
requirement of a tolerance.
* * * * *

(d)* * *
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Inert ingredients Limits Uses
3,5-Bis(6-isocyanatohexyl)-2H-1,3,5-0xadiazine-2,4,6- | .o Encapsulating agent.
(3H,5H)-trione, polymer with diethylenetriamine
(CAS Reg. No. 87823-33-4); minimum number aver-
age molecular weight 1,000,000.
* * * * *

[FR Doc. 95-818 Filed 1-11-95; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL MARITIME COMMISSION

46 CFR Parts 515, 550, 580 and 581
[Docket No. 95-01]

Filing of Tariffs by Marine Terminal
Operators; Publishing, Filing and
Posting of Tariffs in Domestic Offshore
Commerce; Publishing and Filing of
Tariffs by Common Carriers in the
Foreign Commerce of the United
States; Service Contracts

AGENCY: Federal Maritime Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Maritime
Commission proposes to remove 46 CFR
Part 515, Filing of Tariffs by Marine
Terminal Operators; 46 CFR Part 550,
Publishing, Filing and Posting of Tariffs
in Domestic Offshore Commerce; 46
CFR Part 580, Publishing and Filing of
Tariffs by Common Carriers in the
Foreign Commerce of the United States;
and 46 CFR Part 581, Service Contracts.
These regulations contain the
guidelines, standards, and procedures
for marine terminal operators (“MTQO’s”)
and common carriers by water to file
and publish their tariffs and/or service
contract essential terms with the
Commission in paper format. The
Commission believes that these
regulations have become unnecessary
because its rules now require electronic
tariff filing in the Commission’s
Automated Tariff Filing and Information
system (“ATFI”).

DATES: Comments on or before February
13, 1995.

ADDRESSES: Comments (original and 15
copies) are to be submitted to: Joseph C.
Polking, Secretary, Federal Maritime
Commission, 800 North Capitol Street,
NW., Washington, DC 20573, (202) 523—
5725.

FOR FURTHER INFORMATION CONTACT:
Bryant L. VanBrakle, Director, Bureau of
Tariffs, Certification and Licensing,
Federal Maritime Commission, 800

North Capitol Street, NW., Washington,
DC 20573, (202) 523-5796.

SUPPLEMENTARY INFORMATION: The
Commission administers, inter alia, the
Shipping Act, 1916 (*“1916 Act”), 46
U.S.C. app. 801, et seq.; the Intercoastal
Shipping Act, 1933 (*1933 Act”’), 46
U.S.C. app. 843, et seq.; and the
Shipping Act of 1984 (‘1984 Act”), 46
U.S.C. app. 1701, et seq. (collectively
“Shipping Acts’’), which require or
authorize the Commission to require
common carriers and MTO’s to file with
the Commission their tariffs and/or
service contract essential terms.
Presently, such tariffs and essential
terms are required by regulation, in 46
CFR Parts 515, 580 and 581, to be filed
in paper format. In February, 1993, the
Commission implemented its ATFI
system and directed common carriers
and MTO'’s to file such tariffs and
essential terms in electronic form into
ATFI.1 This requirement is consistent
with Public Law 102-582, the High Seas
Driftnet Fisheries Enforcement Act,
section 502 which directed common
carriers to “file electronically with the
Commission all tariffs and all essential
terms of service contracts required to be
filed” by the 1916, 1933, or 1984 Acts.
The ATFI system is now fully
operational and the Commission will no
longer be accepting tariffs and/or service
contract essential terms in paper form.
Accordingly, the Commission proposes
to remove Parts 515, 550, 580 and 581.
One matter, however, with respect to
service contracts requires further
discussion. When the Commission
implemented its ATFI system, it
directed common carriers and MTO’s to
file an electronic tariff and to cancel the
corresponding paper instrument.
However, with respect to service
contract essential terms, the
Commission took a different approach,
recognizing that a service contract is a
special arrangement between a shipper
and a common carrier or a conference of
carriers with a specified duration. At the
time ATFI was implemented, the
Commission had on file and in effect

10n December 29, 1992, the Commission adopted
regulations that govern the filing of tariffs and
service contract essential terms in electronic format.

several thousand service contracts as
well as their corresponding essential
terms.2 The Commission did not require
carriers to convert the paper version of
a service contract into electronic form.
Rather, the Commission directed
carriers to file, on a prospective basis,
the essential terms of all newly executed
service contracts into the ATFI system.

Some of the essential terms which
were filed in paper form prior to the
conversion to ATFI are still in effect.
The Commission continues to find it
unnecessary to require the conversion of
these originally-filed service contract
essential terms into electronic format.
However, with the proposed
cancellation of Part 581 the Commission
will no longer accept amendments, in
paper form, to these essential terms.
Should the parties amend the essential
terms of service contracts now in paper
form, the Commission will require,
consistent with its electronic filing rules
in Part 514, the electronic filing of the
complete, restated statement of essential
terms—as amended—into ATFI.

The Federal Maritime Commission
certifies, pursuant to section 605(b) of
the Regulatory Flexibility Act, 5 U.S.C.
605(b), that this Proposed Rule, if
adopted, will not have a significant
economic impact on a substantial
number of small entities, including
small businesses, small organizational
units, and small governmental
organizations. “The criteria contained in
this section requires the agency head to
examine both the degree of impact as
well as the dispersion of that impact.”
S. Rep. No. 878, 96th Cong., 2d Sess. 14
(1980) reprinted at 1980 U.S. Code
Cong. and Admin. News, p. 2788 at
2801. The Commission does not believe
that the removal of Parts 515, 550, 580
and 581 under the circumstances
described above will result in either
significant impact or impact upon a
substantial number of small entities.

This proposed rule does not contain
any collection of information
requirements as defined by the
Paperwork Reduction Act of 1980, as

2The Commission is aware of several contracts in
paper form whose terms are of several years
duration. One of these contracts has a 10-year term.
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amended. Therefore, OMB review is not
required.

List of Subjects
46 CFR Part 515

Freight, Harbors, Reporting and
recordkeeping requirements;
Warehouses.

46 CFR Part 550

Maritime carriers, Reporting and
recordkeeping requirements.

46 CFR Part 580

Freight, Maritime carriers, Reporting
and recordkeeping requirements.

46 CFR Part 581

Freight, Maritime carriers, Reporting
and recordkeeping requirements.

Therefore, pursuant to 5 U.S.C. 553;
sections 17 and 43 of the Shipping Act,
1916 (46 U.S.C. app. 816, 841(a));
sections 2, 3, 4 and 5 of the Intercoastal
Shipping Act, 1933 (46 U.S.C. app. 843,
844, 845, 845(a), 845(b), 847); sections 8,
10 and 17 of the Shipping Act of 1984
(46 U.S.C. app. 1707, 1709, 1716); Parts
515, 550, 580 and 581 of Title 46 of the
Code of Federal Regulations are
proposed to be amended as follows:

Part 515—[Removed]

Part 515 is removed.

Part 550—[Removed]

Part 550 is removed.

Part 580—[Removed]

Part 580 is removed.

Part 581—[Removed]

Part 581 is removed.

By the Commission.
Joseph C. Polking
Secretary.
[FR Doc. 95-707 Filed 1-11-95; 8:45 am]
BILLING CODE 6730-01-W

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 21 and 74

[MM Docket No. 94-131 and PP Docket No.
93-253, DA 95-18]

Filing Procedures in the Multipoint
Distribution Service and in the
Instructional Television Fixed Service,
Including Electronic Filing and
Competitive Bidding

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; extension of
time.

SUMMARY: This Order grants a request,
filed by the Wireless Cable Association
International, Inc., for an extension of
time to submit comments in the above
proceeding. The filing date for
comments is currently January 9, 1995,
and the date for filing reply comments
is currently January 24, 1995. Because of
the complex technical issues raised in
this proceeding, the Order extends the
time afforded for filing comments to
January 23, 1995, and the time afforded
for filing reply comments to February 7,
1995.

DATES: Comments must be received on
or before January 23, 1995, and reply
comments must be received on or before
February 7, 1995.

ADDRESSES: Comments and reply
comments may be mailed to Office of
the Secretary, Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Sharon Bertelsen at (202) 416—0892 or
Jerianne Timmerman at (202) 416-0881,
Video Services Division, Mass Media
Bureau.

SUPPLEMENTARY INFORMATION: The
complete text of the Order Granting
Extension of Time for Filing Comments
and Reply Comments follows. It is also
available for inspection and copying
during normal business hours in the
FCC Reference Center, Room 239, at the
Federal Communications Commission,
1919 M Street, N.W., Washington, D.C.
20554, and it may be purchased from
the Commission’s copy contractor,
International Transcription Service,
Inc., 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037, (202) 857—
3800. This Order was adopted January
4, and released January 6, 1995.

By the Chief, Mass Media Bureau:

1. On December 1, 1994, the
Commission released a Notice of
Proposed Rulemaking (Notice), FCC 94—
293, 9 FCC Rcd 7665 (1994), 59 FR
63743 (Dec. 9, 1994), in this proceeding,
soliciting comment on revisions to our
rules and procedures that will improve
the Multipoint Distribution Service
(MDS) application processes. The filing
date for comments is currently January
9, 1995, and the date for filing reply
comments is currently January 24, 1995.

2. 0nJanuary 3, 1995, the Wireless
Cable Association International, Inc.
(WCAI) filed a request for an extension
of time to submit comments in this
proceeding. WCAI requests that the time
afforded interested parties to submit
comments be extended by two weeks, to
January 23, 1995, and the time afforded
for filing reply comments be extended to

February 7, 1995. WCAI states that the
Commission, in this Notice, proposes a
wide variety of rule changes to govern
the auctioning of MDS licenses and to
regulate the provision of MDS services
in the future. Of particular concern to
WCAI is a possible change in the
definition of protected service area for
MDS stations. WCALI asserts that it has
been working diligently to develop a
proposal that will accommodate the
Commission’s goals without unduly
restricting the wireless cable industry,
and believes that it will be able to
achieve a consensus at a quarterly
meeting of the WCAI Board of Directors
scheduled for January 10, 1995.

3. Pursuant to Section 1.46 of the
Commission’s rules, 47 CFR Section
1.46, it is our policy that extensions of
time for filing comments in rulemaking
proceedings shall not be routinely
granted. However, under the
circumstances described above, we
believe that this brief extension of time
to file comments and reply comments is
warranted in light of the complexity of
technical issues raised in this
proceeding. Accordingly, it is ordered,
that the request for extension of time
filed by the Wireless Cable Association
International, Inc. is granted, the time
for filing comments in this proceeding
is extended to January 23, 1995, and the
time for filing reply comments in this
proceeding is extended to February 7,
1995.

4. This action is taken pursuant to
Sections 4(i) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. Sections 4(i) and
303(r), and Sections 0.204(b), 0.283 and
1.415 of the Commission’s rules, 47 CFR
Sections 0.204(b), 0.283 and 1.415.
Federal Communications Commission.

Roy J. Stewart,

Chief, Mass Media Bureau.

[FR Doc. 95-847 Filed 1-11-95; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF DEFENSE
48 CFR Part 231

Defense Federal Acquisition
Regulation Supplement; Internal
Restructuring Costs

AGENCY: Department of Defense (DoD).
ACTION: Proposed rule with request for
comments.

SUMMARY: The Department of Defense is
proposing to amend the Defense Federal
Acquisition Regulation Supplement to
address the allowability of costs
associated with internal restructuring
activities.



Federal Register / Vol. 60, No. 8 / Thursday, January 12, 1995 / Proposed Rules

2925

DATES: Comments on the proposed rule
should be submitted in writing at the
address shown below on or before
March 13, 1995, to be considered in the
formulation of a final rule.

ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, ATTN:
Mr. Eric R. Mens, PDUSD(A&T)DP/DAR,
IMD 3D139, 3062 Defense Pentagon,
Washington, DC 20301-3062. Telefax
number (703) 602-0350. Please cite
DFARS Case 94-D007 in all
correspondence.

FOR FURTHER INFORMATION CONTACT: Mr.
Eric Mens, (703) 602—0131.

SUPPLEMENTARY INFORMATION:

A. Background

This proposed DFARS rule
supplements an interim DFARS rule
which the Director of Defense
Procurement issued on December 29,
1994, to implement Section 818 of the
National Defense Authorization Act for
Fiscal year 1995 (Public Law 103-337).
The interim DFARS rule imposed
restrictions on the allowability of
restructuring costs associated with a
business combination undertaken by a
defense contractor. While the interim
rule provided policies and procedures
for allowing appropriate contractor costs
which involve external restructuring
activities, it did not address the
allowability of costs associated with
internal restructuring activities.

This proposed DFARS rule states that
contractor costs associated with internal
restructuring activities are unallowable
unless allowable in accordance with
FAR Part 31 and DFARS Part 231; an
audit of projected restructuring costs
and savings is performed; and the ACO
determines that overall reduced costs
should result for DoD and negotiates an
advance agreement with the contractor.
Unlike restructuring costs associated
with external restructuring activities,
certification by the Under Secretary of
Defense (Acquisition & Technology)
concerning projected future savings for
DoD is not required for reimbursement
of the costs associated with internal
restructuring activities.

B. Regulatory Flexibility Act

The proposed rule is not expected to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
because most small entities are not
subject to the contract cost principles in
FAR Part 31 or DFARS Part 231. The
contract cost principles normally apply
where contract award exceeds $500,000
and the price is based on certified cost

or pricing data. This proposed DFARS
rule applies only to defense contractors
which incur restructuring costs
coincident to internal restructuring
activities and are subject to the contract
cost principles. Most contracts awarded
to small entities are awarded on a
competitive, fixed-price basis. An Initial
Regulatory Flexibility Analysis has,
therefore, not been performed.
Comments are invited from small
business entities and other interested
parties. Comments from small entities
concerning the affected DFARS
Subparts will also be considered in
accordance with section 610 of the Act.
Such comments must be submitted
separately and cite DFARS Case 94—
D007 in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act (Pub.
L. 96-511) does not apply because the
proposed rule does not impose any
additional reporting or recordkeeping
requirements which require the
approval of OMB under 44 U.S.C. 3501
et seq.

List of Subjects in 48 CFR Part 231

Government Procurement.
Claudia L. Naugle,

Deputy Director, Defense Acquisition
Regulations Council.

Therefore, it is proposed that 48 CFR
Part 231 be amended as follows:

1. The authority citation for 48 CFR
Part 231 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 231—CONTRACT COST
PRINCIPLES AND PROCEDURES

2. Section 231.205-70 is amended by
adding a new paragraph (c) (4) to read
as follows:

231.205-70 Restructuring costs.

* * * * *

(c) Limitations on cost allowability.

* X *

(4) Restructuring costs associated with
internal restructuring activities shall not
be allowed unless—

(i) Such costs are allowable in
accordance with FAR Part 31 and
DFARS Part 231;

(i) An audit of projected restructuring
costs and restructuring savings is
performed; and

(iii) The cognizant ACO reviews the
audit report and the projected costs and
projected savings, determines that
overall reduced costs should result for

DoD, and negotiates an advance
agreement with the contractor.

* * * * *

[FR Doc. 95-764 Filed 1-11-95; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 301

[Docket No. 950106-003-5003-01; I.D.
121994A]

RIN 0648—-AHO1

Pacific Halibut Fisheries; Catch
Sharing Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule and proposed
catch sharing plan.

SUMMARY: NMFS proposes to approve
and implement a 1995 Catch Sharing
Plan (Plan) in accordance with the
Northern Pacific Halibut Act of 1982
(Halibut Act) to allocate the total
allowable catch (TAC) of Pacific halibut
among treaty Indian, non-Indian
commercial, and non-Indian sport
fisheries off the coasts of Washington,
Oregon, and California (International
Pacific Halibut Commission (IPHC)
Statistical Area 2A). This proposed Plan
is based on the recommendations of the
Pacific Fishery Management Council
(Council). This action is necessary to
allocate the harvestable resources
among the states in a manner that
responds to the dynamics and growth in
a sport fishery and growth in a tribal
fishery. The action is intended to
allocate harvestable resources among
user groups under the provisions of the
Halibut Act to carry out the objectives
of the IPHC and the Council.

DATES: Comments on the Plan must be
received on or before January 19, 1995;
comments on the remainder of the
proposed rule must be received on or
before February 20, 1995.

ADDRESSES: Send comments to William
Stelle, Jr., Director, Northwest Region,
NMEFS, 7600 Sand Point Way NE,
Seattle, WA 98115.

FOR FURTHER INFORMATION CONTACT: Joe
Scordino, 206-526—6140.

SUPPLEMENTARY INFORMATION: The
Northern Pacific Halibut Act of 1982 at
16 U.S.C. 773c provides that the
Secretary of Commerce (Secretary) shall
have general responsibility to carry out
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the Halibut Convention between the
United States and Canada, and that the
Secretary shall adopt such regulations
as may be necessary to carry out the
purposes and objectives of the
Convention and the Halibut Act. Section
773c(c) also authorizes the regional
fishery management council having
authority for the geographic area
concerned to develop regulations
governing the Pacific halibut catch in
U.S. Convention waters that are in
addition to, but not in conflict with,
regulations of the IPHC. Accordingly,
the Council has developed Catch
Sharing Plans since 1988 to allocate the
TAC of Pacific halibut between treaty
Indian, non-Indian commercial, and
non-Indian sport fisheries in Area 2A off
Washington, Oregon, and California.

At its September 1993 public meeting,
the Council decided to consider all
aspects of the halibut allocation issue
and to develop a multiyear Plan for
1995 and beyond. The Council
requested that the Halibut Managers
Group (HMG) and the Halibut Advisory
Subpanel (HAS) develop a complete list
of allocation issues for Council
consideration. At its November 1993
public meeting, the Council adopted a
number of issues identified by the HMG
and HAS that would be considered in
development of a Plan for 1995 and
beyond. The issues adopted for public
comment were: (1) Timeframe for the
Plan (i.e., 2-5 years), (2) treaty Indian
entitlement, (3) bycatch, (4) biomass-
based or geographic allocation, (5)
individual transferable quotas, (6)
allocations within the commercial
fishery (i.e., troll allocation), (7)
geographic restrictions on the
commercial fishery, (8) minimizing
guota overages in non-Indian
commercial fishery, (9) shifting the
commercial fishery to a non-directed
(incidental catch) fishery at lower
quotas, (10) varying allocation shares
based on varying TAC levels (i.e.,
sliding scale), (11) fixed timeframes for
sport seasons based on expected catch
(rather than quotas requiring
monitoring), and (12) state shaping of
sport fisheries. At its March 1994 public
meeting, after receiving comments from
the HMG, HAS, and the public on the
issues and possible options for
addressing the issues, the Council
adopted a complex of options/
alternatives for analysis. The Council
also requested an analysis of the profile
of the Area 2A halibut fisheries and how
they have changed in recent years. This
analysis is provided in the
Environmental Assessment/Regulatory
Impact Review (EA/RIR) prepared on
the proposed Plan for 1995 and beyond.

A description and analysis of the
options/alternatives, along with a
description of the fisheries in Area 2A,
were presented to the Council at its
August 1994 public meeting. After
review of the analysis and consideration
of public comments, the Council
developed four allocation options, three
management measures, a tribal fishery
structuring, and two sport fishery
structuring framework alternatives (one
for Washington and one for Oregon/
California) for public comment. At its
October 1994 public meeting, the
Council received comments from the
HAS and the public on the options and
alternatives and took final action in
selecting one allocation option and
approving management measures and
sport structuring that were combined
into a proposed Plan for 1995 and
beyond.

The Council considered four options
for allocating Pacific halibut among
non-Indian fisheries in Area 2A
beginning in 1995. The options
considered apply only to the non-Indian
share of 65 percent of the Area 2A TAC
after removing the treaty tribal share of
35 percent. The options, which are
described in detail in the EA/RIR, were:
(1) To maintain status quo allocation of
50 percent each to commercial and sport
fisheries and allocate the sport fishery
share 61 percent to areas north of Cape
Falcon and 39 percent south, (2) to
allocate evenly (one-third each) between
the sport fisheries north and south of
the Columbia River and the commercial
fishery (the commercial fishery would
be limited to the area south of the
Columbia River), (3) to allocate 50
percent north and south of the Columbia
River with differing sliding- scale
sharing between sport/commercial
fisheries in each area, and (4) to allocate
60 percent to the commercial fisheries
and 40 percent to the sport fisheries,
with a status quo sharing among the
sport fisheries.

The Council adopted a modified
Option 2 that divides the non-Indian
harvest into three shares with the sport
fishery north of the Columbia River
receiving 36.6 percent, the sport fishery
south of the Columbia River receiving
31.7 percent, and the commercial
fishery receiving 31.7 percent. The
commercial fishery would be confined
to the area south of Subarea 2A-1 (south
of the treaty Indian tribes’ usual and
accustomed fishing area). The rationale
was to increase the allocation to the
sport fisheries off Oregon to provide a
better balance in sharing of the harvests
between sport fisheries off Oregon and
Washington. The commercial fishery
allocation was reduced over status quo

by about 12 percent to provide for the
increases in the sport fisheries.

The Council took this action to
allocate the harvestable resources
among the states in a manner that
responds to the dynamics and growth in
a sport fishery and growth in a tribal
fishery. Sport fisheries in both
Washington and Oregon have been
compressed due to reduced quotas for
Area 2A and restrictive allocations that
have not provided sufficient access and
fishing opportunity for sport users.
Sport fisheries consist primarily of
small boats and charterboats that are
tied to coastal communities. Many of
the coastal communities in Washington
and Oregon are dependent on revenues
generated from sport fisheries. As such,
these sport fisheries are not mobile (in
contrast to commercial fishing vessels)
and cannot move into other areas to
conduct fishing operations. The
dependence of these coastal
communities, in contrast to the mobility
of the vessels operating in the
commercial fishery, was considered by
the Council in reducing the commercial
allocation in order to increase and better
balance the sport allocations between
Washington and Oregon.

The EA/RIR prepared for the Council
indicates that the commercial halibut
fishery in Area 2A is a small part of the
average annual revenues for commercial
fishers that have been involved in this
fishery and that halibut fishers in Area
2A consist of a highly mobile fleet of
vessels that have moved in and out of
the Area 2A halibut fishery (of 1,153
commercial vessels that operated in the
fishery between 1987 and 1993, only 2.5
percent landed halibut in each of those
years), and that relatively few vessels
account for most of the catch each year.
The commercial fishery was restricted
in the northern area to shift harvests to
the south to provide a broader
distribution of harvests in Area 2A and
prevent the higher removals that were
occurring in the northern area of Area
2A. In 1994, about 80 percent of the
Area 2A harvest occurred off
Washington. Commercial fishers that
have been active in the Pacific halibut
fishery are highly mobile and would
have the option of fishing south of Area
2A-1. This shift in the open area for the
commercial fishery would also have the
effect of providing better control of a
reduced harvest level by constraining
the fishery to a smaller area. This
geographic shifting of non-tribal catch is
not intended to prejudice the treaty
Indian share. The increased allocation
to Oregon sport fisheries and the
restriction of the commercial fishery to
more southern areas of Area 2A is
intended to shift the non-Indian
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harvesting effort into southern areas of
halibut biomass and is not based on a
conservation concern.

The allocations recommended by the
Council are intended to continue until
new information becomes available
such as new information on biomass
distribution. Upon receipt of new
information, the Council can decide if
the information necessitates
reconsidering the issue of halibut
allocation.

The Council recommended dividing
the commercial fishery into two sectors,
with 85 percent of the non-Indian
commercial fishery allocation for a
directed halibut fishery and 15 percent
for incidental harvests of halibut during
the salmon troll fisheries. The Council
acknowledged that salmon trollers
traditionally harvested halibut during
salmon fisheries, but have been
excluded from their traditional halibut
fishery because recent years’ season
structuring limited commercial halibut
openings to 1 or 2 days in the summer
that did not correspond with salmon
troll openings. Therefore, the Council
adopted a separate allocation to allow
trollers to renew their traditional access
to halibut incidentally caught during the
May and June salmon troll fishery as
described in the proposed Plan at
§301.23. In order to ensure that salmon
trollers do not target on halibut and
exceed their allocation, the Council
adopted a ratio fishery whereby a
salmon troller would not be allowed to
retain halibut until a specified number
of chinook salmon had been caught; the
vessel would be limited to landing one
halibut per that number of chinook. The
initial ratio proposed by the Council is
one halibut per 25 chinook, but this
ratio would be adjusted annually after
halibut and chinook quotas are
determined, to ensure the fishery is
viable without exceeding the halibut
quota. Also, because the chinook quotas
and harvest guidelines can affect
whether this fishery can be prosecuted,
the Council adopted rollover provisions
that would allow the transfer of any
quota remaining from this fishery on
June 30 to the directed halibut fishery,
which normally opens in July or
August. In addition, if quota remained
unharvested from the directed fishery, it
would be transferred to the fall salmon
troll fisheries.

The Council considered three new
management measures that would apply
to the commercial and sport fisheries.
The first measure would prohibit
commercial fishing for halibut from any
vessel that participates in the sport
fishery for halibut in Area 2A, and vice
versa. The basis for this measure was
concern that increased numbers of

charterboat vessels and private vessels
operating in the sport fishery were
obtaining commercial licenses and also
participating in the commercial fishery
in Area 2A. This “double-dipping” into
both commercial and sport allocations
was viewed as inconsistent with the
Council’s allocation intent to provide
separate quotas and opportunity for
each harvesting sector to utilize its
allocation. Therefore, the Council
recommended restrictions on the
issuance of IPHC licenses to vessels
operating in Area 2A.

The second management measure
considered by the Council was
possession limits on land. The current
IPHC regulations on possession limits
for halibut in Area 2A stipulate only
that the possession limit on the water is
the same as the daily bag limit and do
not address possession limits on land.
Because the three states have different
regulations and interpretations on
possession limits on land and condition
of fish (e.g., frozen, fresh) as they relate
to possession limits, enforcement has
varied between states and ports. A
possession limit on land is intended to
restrict the number of halibut trips that
sport fishers can make so that the sport
allocation is better distributed among
sport users. This would allow for longer
seasons because the quotas would not
be achieved as quickly. The Council
adopted a measure that would ensure a
consistent application of possession
limits in the subareas north and south
of Cape Falcon. These possession limits
would apply to all halibut possessed,
regardless of condition of fish (e.g.,
frozen, fresh). For the sport fisheries
north of Cape Falcon, the Council
adopted a possession limit on land of
two daily bag limits. Because of the
more remote locations of the sport
halibut fishing ports (such as Neah Bay)
in Washington, the Council adopted a
possession limit on land of two daily
bag limits to allow fishers more
opportunity to fish in those remote
locations that require more travel time
to access. Further, this possession limit
was proposed because it was consistent
with Washington sport regulations and
would be easier to enforce. For the sport
fisheries south of Cape Falcon, the
possession limit on land would be the
same as the daily bag limit. This
possession limit on land of one daily
bag limit is consistent with Oregon sport
regulations for all other species and
would make enforcement easier.

The third management measure
considered by the Council was an
alternate approach to establishing sport
fishery geographic subareas whereby
“landing zones” would be created,
consisting of the ports in the geographic

area, and regulation of and accounting
for catch would be by area of landing
rather than area of catch. The landing
zone approach would prevent vessels
out of other ports from utilizing a
subquota intended for another subarea.
It also would simplify enforcement and
accounting by eliminating the need to
verify area of catch. The Council
adopted this measure and recommended
that all sport fishing in 2A (except for
fish caught in the north Washington
coast area and landed in Neah Bay) be
managed on a “‘port of landing” basis,
whereby any halibut landed into a port
would count toward the quota for the
area in which that port is located, and
the regulations governing the area of
landing would apply, regardless of the
specific area of catch. Neah Bay is
treated differently because, although it
is located in the Washington inside
waters subarea, it is the principal port
used by sport fishers to access the
Washington north coast subarea.

The Council considered the
structuring of the sport fisheries and
suballocations among ports in
geographic areas as described in the EA/
RIR. The division of the sport allocation
among geographic areas is intended to
spread the sport fishing opportunity and
allow it to occur in a manner that is
most beneficial to the sport fishers in
those areas. Some areas that have low
halibut fishing effort and success are
managed for seasons that allow fishers
to retain incidental catches throughout
the months when sport fishing is
accessible, while other areas are
characterized by high fishing effort and
catch and are managed to allow
maximum fishing opportunity while
preventing quotas from being achieved
too quickly. This approach results in
differing bag limits and seasons in each
subarea that are designed to maximize
the sport fishing opportunity and
fishing experience for anglers, based on
the specific characteristics of fishing
patterns and catches in the respective
areas.

The Council divided the sport
fisheries into seven areas that represent
the principal ports areas that sport
fishers use. The seven areas, which are
defined below, are: (1) Washington
inside waters, (2) Washington north
coast, (3) Washington south coast, (4)
Columbia River area, (5) Oregon central
coast, (6) Oregon south coast, and (7)
California coast. The management goals
for the sport fishery in each subarea are
described in the Plan proposed at
§301.23. The suballocations and season
structuring recommended by the
Council for each of these areas is as
follows.
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Washington Inside Waters Sport
Fishery Subarea (Puget Sound
Including Strait of Juan de Fuca).

The Council considered an allocation
for this area that ranged between 17 and
32.5 percent of the Washington sport
fishery subquota. In 1994, this area was
allocated 32.4 percent of the sport
fishery subquota, which equaled 6.42
percent of the Area 2A TAC. The
Council recommends an allocation of
28.0 percent of the Washington sport
allocation, which equals 6.66 percent of
the Area 2A TAC. The Council made no
changes to the season structuring
approach, bag limits, or the geographic
limits of this subarea. Due to inability to
monitor the catch in this area inseason,
the Council adopted a fixed season
management approach, rather than a
qguota. The season would be established
preseason based on projected catch per
day and number of days to achievement
of the subquota. No inseason
adjustments would be made; estimates
of actual catch would be made post
season.

Washington North Coast Sport Fishery
Subarea.

The Council considered an allocation
for this area that ranged between 51 and
62.3 percent of the Washington sport
fishery subquota. In 1994, this area was
allocated 62.4 percent of the sport
fishery subquota, which equaled 12.37
percent of the Area 2A TAC. The
Council recommends an allocation of
57.7 percent of the Washington sport
allocation, which equals 13.73 percent
of the Area 2A TAC. The Council made
no changes to the geographic limits of
this subarea. The Council recommends
a two-tier approach to the season
structuring, which would maintain the
traditional early May fishery intended to
extend through the month; if sufficient
guota remained after May 31, an early
July fishery would be scheduled for the
Fourth of July holiday when sport
fishers have requested access to halibut.
The Council made no changes to the
one-fish with no minimum size bag
limit in this area. Also, the Council
maintained the closure in the area that
is approximately 19.5 nm (36.1 km)
southwest of Cape Flattery. High catches
of large fish from this area in the past
caused the fishery to close early, due to
guota attainment. The Council adopted
a closure of this area to provide for
longer seasons and fishing opportunity
in other parts of the sport fishery
subarea.

Washington South Coast Sport Fishery
Subarea.

The Council considered an allocation
for this area that ranged between 10 and
25 percent of the Washington sport
fishery subquota. In 1994, this area was
allocated 5.2 percent of the sport fishery
subquota, which equaled 1.03 percent of
the Area 2A TAC. The Council
recommends an allocation of 12.3
percent of the Washington sport
allocation, which equals 2.93 percent of
the Area 2A TAC. The southern limit of
this geographic area was changed from
Cape Falcon to Leadbetter Point to
establish a separate Columbia River
area. This area has changed from having
a continuous 153-day opening prior to
1993, to a limit of a few days of fishing,
due to a shift in fishing strategy to a
fishery targeting on halibut as a result of
fishers finding productive sport fishing
areas. In order to provide longer seasons
that start on May 1 as in years prior to
1993, the Council recommends a greater
allocation to this subarea and
established an area closure in the
northern offshore portion of this subarea
where high catches have occurred in the
last 2 years. However, to allow access to
this more productive area without
reducing season length, the Council did
adopt a provision for an opening in this
closed area after September 1, if the
fishery is still open as described in the
proposed Plan. To maintain a longer
season, the bag limit was set by the
Council at one fish, with no minimum
size limit.

Columbia River Sport Fishery Subarea.

This is a new sport fish subarea for
which the Council considered a
maximum allocation of 2.5 percent of
the Washington sport fishery subquota,
plus a maximum of 2.5 percent of the
Oregon/California sport fishery
subquota. The Council recommends an
allocation of 2.0 percent of the
Washington sport allocation plus 2.0
percent of the Oregon/California sport
allocation, which equals 0.89 percent of
the Area 2A TAC. In 1994, this area was
included with the Washington south
coast area and did not have a separate
allocation. Because of high landings of
sport catch in the Westport area, the
south coast area has been limited to
only a few days of fishing in the last 2
years. Sport fishers in the Columbia
River area, who have caught halibut
incidental to sport fishing for other
bottomfish species, requested separation
from the Westport area so that longer
fixed-season incidental catch fisheries
could be maintained for the Columbia
River ports. The Council agreed with
this need in establishing this new

subarea that extends from Leadbetter
Point to Cape Falcon. As described in
the proposed Plan, this area would open
on May 1 and continue 7 days per week
until the subquota is estimated to have
been taken, or September 30, whichever
is earlier. To maintain a longer season,
the bag limit was set by the Council at
one fish with a minimum size limit of
32 in (81.3 cm). However, the Council
acknowledged that, based on the
experience at other ports such as
Westport, it is probable that the fishery
in this area could shortly evolve into a
directed halibut fishery. If so, the season
length would need to be shortened
considerably or the quota increased.

Central Oregon Coast Sport Fishery
Subarea.

The Council considered an allocation
for this area that ranged between 55 and
97.4 percent of the Oregon/California
sport fishery subquota. In 1994, this area
was allocated 97.4 percent of the
Oregon/California sport fishery
subquota, which equaled 12.35 percent
of the Area 2A TAC. The Council
recommends an allocation of 88.4
percent of the Oregon/California sport
allocation (which is 18.21 percent of the
Area 2A TAC) if the Area 2A TAC is
388,350 Ib (176.2 mt) and above. At
TACs above 388,350 Ib (176.2 mt) the
Council set the southern geographic
limit of this subarea at the Siuslaw
River, rather than the California border,
so that a south coast subarea can be
established. If the Area 2A TAC is below
388,350 Ib (176.2 mt), the Council
determined that there would be no
south coast subarea and the allocation
for this subarea, which would extend
from Cape Falcon to the California
border, would be 95.4 percent of the
Oregon/California sport allocation. The
Council recommends three seasons for
this area: (1) Two periods of fishing
opportunity in productive deeper water
areas along the coast, principally for
charter and larger private boat anglers in
May and in August, and (2) a period of
fishing opportunity in less productive
nearshore waters (inside 30 fathoms (55
m)) in June and July, designed for
incidental catches by small boat anglers
as described in the proposed Plan. The
Council maintained the past daily bag
limits for all seasons of two halibut per
person, one with a minimum 32—in
(81.3 cm) size limit and the second with
a minimum 50-in (127.0 cm) size limit.

Southern Oregon Coast Sport Fishery
Subarea.

This is a new sport fishery subarea for
which the Council considered an
allocation that ranged between 5 and 40
percent of the Oregon/California sport
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fishery subquota for the area from the
Siuslaw River to the California border.
In 1994, this area was included with the
central Oregon coast sport fishery area.
The Council recommends an allocation
to this new subarea of 7.0 percent of the
Oregon/California sport allocation
(which is 1.44 percent of the Area 2A
TAQC) if the Area 2A TAC is 388,350 Ib
(176.2 mt) and above. If the Area 2A
TAC is below 388,350 Ib (176.2 mt), this
subarea will be included in the Oregon
central sport fishery subarea. The
Council agreed to create a south coast
subarea to accommodate the needs of
both charterboat and private boat
anglers in this area to have additional
fishing opportunity. In the past, the
weather and bar conditions in the
southern area often did not allow for
access to fishing grounds on days when
sport vessels out of Newport were
fishing. Because the area quota applied
to Newport and this southern area, the
fishing opportunity in the southern area
has been cut short due to quota
achievement caused by vessels
operating out of Newport. The Council
acknowledged that at lower quotas for
the Oregon/California sport fishery (less
than 80,000 pounds (36.3 mt)), the
quota would not be sufficient to split
these two areas and still maintain viable
sport fisheries. The Council
recommends the same season and bag
limits for this area as the central Oregon
coast area.

California Sport Fishery Subarea.

The Council considered a maximum
allocation of 3.0 percent of the Oregon/
California sport fishery subquota for this
area. In 1994, this area was allocated 2.6
percent of the sport fishery subquota,
which equaled 0.33 percent of the Area
2A TAC. The Council recommended an
allocation of 2.6 percent of the Oregon/
California subquota, which is 0.54
percent of the Area 2A TAC. A separate
subquota with a fixed-season fishery has
occurred in this area since 1990 to allow
for small numbers of halibut to be
caught in this area of low halibut
abundance incidental to other sport
fishing activities throughout the
summer. The Council agreed with
maintaining this subarea sport fishery
and recommends a continuous, fixed
season fishery that would be open from
May 1 through September 30 with a
daily bag limit of one halibut per person
with a minimum 32-in (81.3 cm) size
limit. Due to inability to monitor the
catch in this area inseason, the Council
adopted a fixed-season management
approach, rather than a quota. The
season will be established preseason
based on projected catch per day and
number of days to achievement of the

subquota. No inseason adjustments will
be made; estimates of actual catch will
be made post season.

The Council made no changes to the
treaty Indian fisheries, which are
allocated 35 percent of the Area 2A
TAC. The Council adopted the treaty
Indian tribes’ request to maintain the
1994 structuring of the tribal
commercial and ceremonial and
subsistence (C&S) fisheries. These two
fisheries are to be managed separately:
the commercial fishery will be managed
with a quota, and the C&S fishery will
be open year round. The tribes will
provide an estimate of the C&S harvest;
the remainder of the allocation will be
for the commercial fishery.

NMFS is publishing the proposed
Plan together with the rationale
provided by the Council for modifying
the allocations and management
measures for the halibut fisheries in
Area 2A, and is requesting public
comments on approval of the Council’s
recommended Plan for 1995 and
beyond. Public comments are requested
on the proposed Plan described in
§301.23 and the proposed regulations
for implementing the Plan. Comments
on the proposed Plan in §301.23 are
requested by January 19, 1995, so that
a final Plan can be approved and
notification provided to the IPHC prior
its annual meeting on January 23-26,
1995, when the final quotas will be
adopted. The comment period on the
remainder of the proposed regulations
will extend past the IPHC annual
meeting and close on February 20, 1995,
so that the public will have the
opportunity to consider the final Area
2A TAC before submitting comments.
The IPHC, consistent with its
responsibilities under the international
convention, will implement the
subquotas stipulated in the Plan based
on its final determination of the Area 2A
TAC to be made at its annual meeting.
The actual amounts of halibut allocated
to each group in 1995 will change if the
IPHC establishes a TAC that is different
from the assumed TAC of 500,000 Ib
(226.8 mt); however, the percentages
specified in the Plan will not change.
The proposed regulations also are based
on an assumed TAC of 500,000 Ib (226.8
mt) and will be modified dependent on
the final TAC in accordance with the
Plan.

The proposed rule includes all of the
regulatory modifications to 50 CFR part
301 that are necessary to implement the
proposed Plan at § 301.23. Some of
these regulations will be implemented
by the IPHC. However, to assist the
public in commenting on the proposed
Plan and implementing regulations, all
of the regulatory changes necessary to

implement the Plan are published here
as a proposed rule. After the Area 2A
TAC is known, and after NMFS reviews
public comments, NMFS and the IPHC
will implement final rules for the
halibut fishery. The final rule will
stipulate which regulations are issued in
international regulations and which in
domestic regulations. The final ratio of
halibut to chinook to be allowed as
incidental catch in the salmon troll
fishery will be published with the
annual salmon management measures.

Classification

The EA/RIR prepared by the Council
for this proposed Plan indicates that, if
approved, though the actions taken
under this Plan would reduce the
allocation and area available to
commercial fisheries, it would not
significantly affect a substantial number
of commercial fishers because the
commercial halibut fisheries in Area 2A
are a small part of the average annual
harvest for commercial fishers. As such,
the Assistant General Counsel for
Legislation and Regulation certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities and
does not require a regulatory flexibility
analysis under the Regulatory
Flexibility Act. Copies of the 1995 EA/
RIR are available (see ADDRESSES).

This action has been determined to be
not significant for purposes of E.O.
12866.

List of Subjects in 50 CFR Part 301
Fisheries, Treaties.

Dated: January 6, 1995.
Charles Karnella,
Acting Program Management Officer,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 301 is proposed
to be amended as follows:

PART 301—PACIFIC HALIBUT
FISHERIES

1. The authority citation for part 301
continues to read as follows:

Authority: 5 UST 5; TIAS 2900; 16 U.S.C.
773-773K.

2.1n 8301.3, new paragraphs (I), (m),
and (n) are added to read as follows:

§301.3 Licensing vessels.
* * * * *

() A license issued for a vessel
operating in Area 2A shall be valid only
for operating either as a charter vessel
or a commercial vessel, but not both.

(m) A license issued for a vessel
operating in the commercial fishery in
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Area 2A shall be valid only for either
the directed commercial fishery in Area
2A during the season set out in
§301.7(a) or the incidental catch fishery
during the salmon troll fishery
described in §301.7(j), but not both.

(n) A vessel operating in a commercial
fishery in Area 2A must obtain its
license prior to May 1.

3.In §301.7, paragraph (b) is revised
and a new paragraph (j) is added to read
as follows:

§301.7 Fishing periods.
* * * * *

(b) Each fishing period for directed
halibut fishing in Area 2A shall begin at
0800 hours and terminate at 1800 hours
Pacific Standard or Pacific Daylight
Time, as applicable, on the dates set out
in the table in paragraph (a) of this
section, unless the Commission
specifies otherwise.

* * * * *

(i) Notwithstanding paragraphs (a)
and (b) of this section, an incidental
catch fishery is authorized during
salmon troll seasons implemented by
NMFS. Vessels participating in the
salmon troll fishery in Area 2A may
retain halibut caught incidentally
during authorized periods, in
conformance with the NMFS regulations
announced in the Federal Register with
the annual salmon management
measures. NMFS will specify the ratio
of halibut to salmon that may be
retained during this fishery.

4. 1n §301.10, a new paragraph (j) is
added to read as follows:

§301.10 Catch limits.
* * * * *

(i) Notwithstanding paragraph (i) of
this section, the catch limit in Area 2A
shall be divided between a directed
halibut fishery to operate during the
fishing periods set out in §301.7(a) and
an incidental halibut catch fishery
during the salmon troll fishery in Area
2A described in §301.7(j). Inseason
actions to transfer catch between these
fisheries may occur in conformance
with §301.23 of this part.

(1) The catch limit in the directed
halibut fishery is 87,550 Ib (39.71 mt).

(2) The catch limit in the incidental
catch fishery during the salmon troll
fishery is 15,450 Ib (7.01 mt).

5.1n §301.11, a new paragraph (n) is
added to read as follows:

§301.11 Fishing period limits.
* * * * *

(n) The fishing period limits in Area
2A apply only to the directed halibut
fishery.

6. Section 301.20 is revised and
implemented as a domestic regulation to
read as follows:

§301.20 Fishing by U.S. treaty Indian
tribes.

(a) Halibut fishing by members of
treaty Indian tribes located in the State
of Washington shall be governed by this
section.

(b) For purposes of this part, treaty
Indian tribes means the Hoh, Jamestown
Klallam, Lower Elwha Klallam, Lummi,
Makah, Port Gamble Klallam, Quileute,
Quinault, Skokomish, Suquamish,
Swinomish, and Tulalip tribes.

(c) Subarea 2A-1 includes all U.S.
waters off the coast of Washington that
are north of lat. 46°53'18" N. and east
of long. 125°44'00"" W., and all inland
marine waters of Washington.

(d) Commercial fishing for halibut by
treaty Indians is permitted only in
subarea 2A-1 from March 1 through
October 31, or until 159,000 Ib (72.12
mt) is taken by treaty Indians,
whichever occurs first.

(e) Commercial fishing periods and
management measures to implement
paragraph (d) of this section will be set
by treaty Indian tribal regulations.

(F) Commercial fishing for halibut by
treaty Indians shall comply with the
provisions of §§301.12, 301.15, and
301.17, except that the 72—hour fishing
restriction preceding the opening of a
halibut fishing period shall not apply to
treaty Indian fishing.

(9) Ceremonial and subsistence
fishing for halibut in subarea 2A-1 is
permitted with hook-and-line gear from
January 1 to December 31, and is
estimated to take 16,000 Ib (7.3 mt).

(h) No size or bag limits shall apply
to the ceremonial and subsistence
fishery, except that when commercial
halibut fishing is prohibited pursuant to
paragraph (d) of this section, treaty
Indians may take and retain not more
than two halibut per person per day.

(i) Halibut taken for ceremonial and
subsistence purposes shall not be
offered for sale or sold.

(i) Any member of a U.S. treaty Indian
tribe, as defined in paragraph (b) of this
section, who is engaged in commercial
or ceremonial and subsistence fishing
under this part must have on his or her
person a valid treaty Indian
identification card issued pursuant to 25
CFR part 249, subpart A, and must
comply with the treaty Indian vessel
and gear identification requirements of
Final Decision No. 1 and subsequent
orders in United States v. Washington,
384 F. Supp. 312 (W.D. Wash. 1974).

(k) The following table sets forth the
fishing areas of each of the 12 treaty
Indian tribes fishing pursuant to this
section. Within subarea 2A-1,
boundaries of a tribe’s fishing area may
be revised as ordered by a Federal court.

TRIBE* * *Boundaries

HOH* * *Between 47°54'18" N. lat.
(Quillayute River) and 47°21'00" N. lat.
(Quinault River), and east of 125°44'00"
W. long.

JAMESTOWN KLALLAM* **Those
locations in the Strait of Juan de Fuca
and Puget Sound as determined in or in
accordance with Final Decision No. 1
and subsequent orders in United States
v. Washington, 384 F. Supp. 312 (W.D.
Wash. 1974), and particularly at 626 F.
Supp. 1486, to be places at which the
Jamestown Klallam Tribe may fish
under rights secured by treaties with the
United States.

LOWER ELWHA
KLALLAM* **Those locations in the
Strait of Juan de Fuca and Puget Sound
as determined in or in accordance with
Final Decision No. 1 and subsequent
orders in United States v. Washington,
384 F. Supp. 312 (W.D. Wash. 1974),
and particularly at 459 F. Supp. 1049
and 1066 and 626 F. Supp. 1443, to be
places at which the Lower Elwha
Klallam Tribe may fish under rights
secured by treaties with the United
States.

LUMMI* **Those locations in the
Strait of Juan de Fuca and Puget Sound
as determined in or in accordance with
Final Decision No. 1 and subsequent
orders in United States v. Washington,
384 F. Supp. 312 (W.D. Wash. 1974),
and particularly at 384 F. Supp. 360, as
modified in Subproceeding No. 89-08
(W.D. Wash. February 13, 1990)
(decision and order re: cross-motions for
summary judgement), to be places at
which the Lummi Tribe may fish under
rights secured by treaties with the
United States.

MAKAH* **North of 48°02'15" N. lat.
(Norwegian Memorial), west of
123°42'30" W. long., and east of
125°44'00" W. long.

PORT GAMBLE KLALLAM* **Those
locations in the Strait of Juan de Fuca
and Puget Sound as determined in or in
accordance with Final Decision No. 1
and subsequent orders in United States
v. Washington, 384 F. Supp. 312 (W.D.
Wash. 1974), and particularly at 626 F.
Supp. 1442, to be places at which the
Port Gamble Klallam Tribe may fish
under rights secured by treaties with the
United States.

QUILEUTE* **Between 48°07'36" N.
lat. (Sand Point) and 47°31'42" N. lat.
(Queets River), and east of 125°44'00"
W. long.

QUINAULT* **Between 47°40'06" N.
lat. (Destruction Island) and 46°53'18"
N. lat. (Point Chehalis), and east of
125°44'00" W. long.

SKOKOMISH* **Those locations in
the Strait of Juan de Fuca and Puget
Sound as determined in or in
accordance with Final Decision No. 1
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and subsequent orders in United States
v. Washington, 384 F. Supp. 312 (W.D.
Wash. 1974), and particularly at 384 F.
Supp. 377, to be places at which the
Skokomish Tribe may fish under rights
secured by treaties with the United
States.

SUQUAMISH* **Those locations in
the Strait of Juan de Fuca and Puget
Sound as determined in or in
accordance with Final Decision No. 1
and subsequent orders in United States
v. Washington, 384 F. Supp. 312 (W.D.
Wash. 1974), and particularly at 459 F.
Supp. 1049, to be places at which the
Suquamish Tribe may fish under rights
secured by treaties with the United
States.

SWINOMISH* **Those locations in
the Strait of Juan de Fuca and Puget
Sound as determined in or in
accordance with Final Decision No. 1
and subsequent orders in United States
v. Washington, 384 F. Supp. 312 (W.D.
Wash. 1974), and particularly at 459 F.
Supp. 1049, to be places at which the
Swinomish Tribe may fish under rights
secured by treaties with the United
States.

TULALIP***Those locations in the
Strait of Juan de Fuca and Puget Sound
as determined in or in accordance with
Final Decision No. 1 and subsequent
orders in United States v. Washington,
384 F. Supp. 312 (W.D. Wash. 1974),
and particularly at 626 F. Supp. 1531-
1532, to be places at which the Tulalip
Tribe may fish under rights secured by
treaties with the United States.

7.In 8301.21, paragraph (d)(2) is
revised and paragraphs (n), (0), (p), and
(q) are added to read as follows:

§301.21 Sport fishing for halibut.
* * * * *

(d) * % %

(2) The sport fishing subareas,
subquotas, fishing dates, and daily bag
limits implemented by NMFS are as
follows, except as modified under the
inseason actions in paragraph (d)(3) of
this section. All sport fishing in 2A
(except for fish caught in the North
Washington coast area and landed into
Neah Bay) is managed on a “‘port of
landing” basis, whereby any halibut
landed into a port counts toward the
quota for the area in which that port is
located, and the regulations governing
the area of landing apply, regardless of
the specific area of catch.

(i) In Puget Sound and the U.S. waters
in the Strait of Juan de Fuca, east of a
line from the lighthouse on Bonilla
Point on Vancouver Island, British
Columbia (48°35'44" N. lat., 124°43'00"
W. long.) to the buoy adjacent to Duntze
Rock (48°24'55" N. lat., 124°44'50" W.
long.) to Tatoosh Island lighthouse

(48°23'30" N. lat., 124°44'00" W. long.)
to Cape Flattery (48°22'55" N. lat.,
124°43'42" W. long.), there is no
subquota. This area is managed by
setting a season that is projected to
result in a catch of 33,320 Ib (15.11 mt).

(A) The fishing season is May 18
through July 22, 5 days a week (closed
Tuesdays and Wednesdays).

(B) The daily bag limit is one halibut
of any size per day per person.

(ii) In the area off the north
Washington coast, west of the line
described in paragraph (d)(2)(i) of this
section and north of the Queets River
(47°31'42" N. lat.), the subquota for
landings into ports in this area is 68,663
Ib (31.15 mt). Landings into Neah Bay
of halibut caught in this area will count
against this subquota and are governed
by the regulations in this paragraph
(d)@)(i)..

(A) This area has two seasons.

(1) The first fishing season
commences on May 2 and continues 5
days a week (Tuesday through Saturday)
until May 27 or until 68,663 Ib (31.15
mt) are estimated to have been taken
and the season is closed by the
Commission, whichever occurs first.

(2) If sufficient quota remains for this
area, the second season commences on
July 1 and continues until September
30, or the quota of 68,663 Ib (31.15 mt)
for this area is estimated to have been
taken and the season is closed by the
Commission, whichever occurs first.

(B) The daily bag limit is one halibut
of any size per day per person.

(C) A portion of this area about 19.5
nm (36.1 km) southwest of Cape Flattery
is closed to sport fishing for halibut. The
closed area is within a rectangle defined
by these four corners: 48°17'00" N. lat.,
125°10'00" W. long.; 48°17'00" N. lat.,
125°00'00" W. long.; 48°05'00" N. lat.,
125°10'00" W. long.; and, 48°05'00" N.
lat., 125°00'00" W. long.

(iii) In the area between the Queets
River, WA and Leadbetter Point, WA
(46°38'10" N. lat.), the subquota for
landings into ports in this area is 14,637
Ib (6.64 mt).

(A) The fishing season commences on
May 1 and continues every day through
September 30 or until 14,637 Ib (6.64
mt) are estimated to have been taken
and the season is closed by the
Commission, whichever occurs first.

(B) The daily bag limit is one halibut
of any size per day per person.

(C) The northern offshore portion of
this area is closed to sport fishing for
halibut. The closed area is west of
124°40'00" W. long. and north of
47°10'00" N. lat. If, on September 1,
sufficient quota remains for at least 1
day of fishing, the Commission will, by
inseason action as specified at §301.4 of

this part, remove the geographical
restriction on each Tuesday until the
fishery is closed.

(iv) In the area between Leadbetter
Point, WA and Cape Falcon, OR
(45°46'00" N. lat.), the subquota for
landings into ports in this area is 4,440
Ib (2.01 mt).

(A) The fishing season commences on
May 1 and continues every day through
September 30 or until 4,440 Ib (2.01 mt)
are estimated to have been taken and the
season is closed by the Commission,
whichever occurs first.

(B) The daily bag limit is one halibut
with a minimum overall size limit of 32
in (81.3 cm).

(v) In the area off Oregon between
Cape Falcon and the Siuslaw River
(44°01'08" N. lat.), the subquota for
landings into ports in this area is 91,052
Ib (41.3 mt).

(A) The fishing seasons are:

(1) Commencing May 4 and
continuing 3 days a week (Thursday
through Saturday) until 65,102 Ib (29.53
mt) are estimated to have been taken
and the season is closed by the
Commission;

(2) Commencing the day following the
closure of the season in paragraph
(d)(2)(v)(A)(2) of this section, and
continuing every day through August 2,
in the area inside the 30—fathom (55 m)
curve nearest to the coastline as plotted
on National Ocean Service charts
numbered 18520, 18580, and 18600, or
until 3,187 Ib (1.45 mt) or the area
subquota is estimated to have been
taken (except that any poundage
remaining unharvested after the earlier
season will be added to this season) and
the season is closed by the Commission,
whichever is earlier; and

(3) Commencing August 3 and
continuing 3 days a week (Thursday
through Saturday) through September
30, or until the combined subquotas for
the areas described in paragraphs
(d)(2)(v) and (vi) of this section totaling
98,262 Ib (44.57 mt) are estimated to
have been taken and the area is closed
by the Commission, whichever is
earlier.

(B) The daily bag limit is two halibut,
one with a minimum overall size limit
of 32 in (81.3 cm) and the second with
a minimum overall size limit of 50 in
(227.0 cm).

(vi) In the area off Oregon between the
Siuslaw River and the California border
(42°00'00" N. lat.), the subquota for
landings into ports in this area is 7,210
Ib (3.27 mt).

(A) The fishing seasons are:

(1) Commencing May 4 and
continuing 3 days a week (Thursday
through Saturday) until 5,768 Ib (2.62
mt) are estimated to have been taken
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and the season is closed by the
Commission;

(2) Commencing the day following the
closure of the season in paragraph
(d)(2)(vi)(A)(1) of this section, and
continuing every day through August 2,
in the area inside the 30—fathom (55 m)
curve nearest to the coastline as plotted
on National Ocean Service charts
numbered 18520, 18580, and 18600, or
until a total of 1,442 b (0.65 mt) or the
area subquota is estimated to have been
taken (except that any poundage
remaining unharvested after the earlier
season will be added to this season) and
the area is closed by the Commission,
whichever is earlier.

(3) Commencing August 3 and
continuing 3 days a week (Thursday
through Saturday) through September
30, or until the combined subquotas for
the areas described in paragraphs
(d)(2)(v) and (vi) of this section totaling
98,262 Ib (44.57 mt) are estimated to
have been taken and the area is closed
by the Commission, whichever is
earlier.

(B) The daily bag limit is two halibut,
one with a minimum overall size limit
of 32 in (81.3 cm) and the second with
a minimum overall size limit of 50 in
(127.0 cm).

(vii) In the area off the California
coast, there is no subquota. This area is
managed on a season that is projected to
result in a catch of less than 2,678 Ib
(12.21 mt).

(A) The fishing season will commence
on May 1 and continue every day
through September 30.

(B) The daily bag limit is one halibut
with a minimum overall size limit of 32
in (81.3 cm).

* * * * *

(n) The possession limit for halibut on
land in Area 2A north of Cape Falcon,
OR is two daily bag limits.

(0) The possession limit for halibut on
land in Area 2A south of Cape Falcon,
OR is one daily bag limit.

(p) A vessel licensed to fish for
halibut in the Area 2A sport fishery
shall not be used to fish for halibut in
the Area 2A commercial fishery in the
same calendar year.

(q) A vessel licensed to fish for
halibut in the Area 2A commercial
fishery shall not be used to fish for
halibut in the Area 2A sport fishery
during the same calendar year.

8. Sections 301.22 and 301.23 are
redesignated 301.24 and 301.25
respectively, and new §8301.22 and
301.23 are added to read as follows:

§301.22 Fishery election in Area 2A.
(a) A vessel that fishes in Area 2A

may participate in only one of the

following three fisheries in Area 2A:

(1) The recreational fishery under
§301.21;

(2) The commercial directed fishery
for halibut during the fishing period(s)
established in §301.7(b); or

(3) The incidental catch fishery
during the salmon troll fishery as
authorized in 8 301.7(j).

(b) No person shall fish for halibut in
the recreational fishery in Area 2A
under §301.21 from a vessel that has
been used during the same calendar
year for commercial fishing in Area 2A
or that has been issued a permit for the
same calendar year for the commercial
fishery in Area 2A.

(c) No person shall fish for halibut in
the directed halibut fishery in Area 2A
during the fishing periods established in
§301.7(b) from a vessel that has been
used during the same calendar year for
the incidental catch fishery during the
salmon troll fishery as authorized in
§301.7(j).

(d) No person shall fish for halibut in
the directed commercial halibut fishery
in Area 2A from a vessel that, during the
same calendar year, has been used in
the recreational halibut fishery in Area
2A or that is licensed for the
recreational halibut fishery in Area 2A.

(e) No person shall retain halibut in
the salmon troll fishery in Area 2A as
authorized under §301.7(j) taken on a
vessel that, during the same calendar
year, has been used in the recreational
halibut fishery in Area 2A or that is
licensed for the recreational halibut
fishery in Area 2A.

(f) No person shall retain halibut in
the salmon troll fishery in Area 2A as
authorized under § 301.7(j) taken on a
vessel that, during the same calendar
year, has been used in the directed
commercial fishery during the fishing
periods established in §301.7(b) for
Area 2A or that is licensed to participate
in the directed commercial fishery
during the fishing periods established in
§301.7(b) in Area 2A.

§301.23 Catch sharing plan for Area 2A

(a) This Plan constitutes a framework
that shall be applied to the annual Area
2A total allowable catch (TAC)
approved by the Commission each
January. The framework shall be
implemented in both Commission
regulations and domestic regulations
(implemented by NMFS) as published
in the Federal Register as rulemaking in
8§ 301.1 through 301.22 of this part.

(b) This Plan allocates 35 percent of
the Area 2A TAC to Washington treaty
Indian tribes in subarea 2A-1, and 65
percent to non-Indian fisheries in Area
2A. The allocation to non-Indian
fisheries is divided into three shares,
with the Washington sport fishery

(north of the Columbia River) receiving
36.6 percent, the Oregon/California
sport fishery receiving 31.7 percent, and
the commercial fishery receiving 31.7
percent. The sport fishery in the
Columbia River area (Leadbetter Point to
Cape Falcon) will receive 2 percent of
the Washington sport allocation plus

2 percent of the Oregon/California
sport allocation. The California sport
fishery is allocated 2.6 percent of the
Oregon/California sport allocation.
These allocations may be changed if
new information becomes available that
indicates a change is necessary and/or
the Pacific Fishery Management Council
takes action to reconsider its allocation
recommendations. Such changes will be
made after appropriate rulemaking is
completed and published in the Federal
Register.

(c) The allocations in this Plan are
distributed as subquotas to ensure that
any overage or underage by any one
group will not affect achievement of an
allocation set aside for another group.
The specific allocative measures in the
treaty Indian, non-Indian commercial,
and non-Indian sport fisheries in Area
2A are described in paragraphs (d)
through (f) of this section.

(d) Thirty-five percent of the Area 2A
TAC is allocated to 12 treaty Indian
tribes in subarea 2A-1, which includes
that portion of Area 2A north of Point
Chehalis, WA (46°53'18" N. lat.) and
east of 125°44'00"" W. long. The treaty
Indian allocation is to provide for a
tribal commercial fishery and a
ceremonial and subsistence fishery.
These two fisheries are managed
separately; any overages in the
commercial fishery do not affect the
ceremonial and subsistence fishery. The
commercial fishery is managed to
achieve an established subquota, while
the ceremonial and subsistence fishery
is managed for a year-round season. The
tribes will estimate the ceremonial and
subsistence harvest expectations in
January of each year, and the remainder
of the allocation will be for the tribal
commercial fishery.

(1) The tribal ceremonial and
subsistence fishery begins on January 1
and continues through December 31. No
size or bag limits will apply to the
ceremonial and subsistence fishery,
except that when the tribal commercial
fishery is closed, treaty Indians may
take and retain not more than two
halibut per day per person. Halibut
taken for ceremonial and subsistence
purposes may not be offered for sale or
sold.

(2) The tribal commercial fishery
begins on March 1 and continues
through October 31 or until the tribal
commercial subquota is taken,
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whichever is earlier. Any halibut sold
by treaty Indians during the commercial
fishing season must comply with
Commission regulations on size limits
for the non-Indian fishery.

(e) The non-Indian commercial
fishery is allocated 20.6 percent of the
Area 2A TAC. The commercial fishery
is divided into two components: A
directed fishery targeting on halibut,
and an incidental catch fishery during
the salmon troll fisheries off
Washington, Oregon, and California.

(1) Incidental halibut catch in the
salmon troll fishery. Fifteen percent of
the non-Indian commercial fishery
allocation is allocated to the salmon
troll fishery in Area 2A as an incidental
catch during the May through June
salmon fisheries. The subquota for this
incidental catch fishery is 3.1 percent of
the Area 2A TAC. One halibut (in
compliance with the Commission
minimum size limit of 32 in (81.3 cm))
may be landed for each 25 chinook
landed by a salmon troller. A salmon
troller must have 25 chinook onboard
before retaining a halibut. NMFS may
adjust this ratio preseason, after the
halibut and chinook quotas are
established. NMFS will publish
adjustments to the ratio annually in the
Federal Register, along with the salmon
management measures. A salmon troller
may participate in this fishery or in the
directed commercial fishery targeting on
halibut, but not in both. Any poundage
remaining in the subquota for this
fishery after the May through June
salmon troll season will be made
available inseason to the directed
halibut fishery. If the Commission
determines that poundage remaining in
the subquota for the directed fishery is
insufficient to allow an additional day
of directed halibut fishing, the
remaining directed harvest subquota
will be made available inseason for the
fall salmon troll fisheries.

(2) Directed fishery targeting on
halibut. Eighty-five percent of the non-
Indian commercial fishery allocation is
allocated to the directed fishery
targeting on halibut (e.g., longline
fishery) in southern Washington,
Oregon, and California. The subquota
for this directed catch fishery is 17.5
percent of the Area 2A TAC. This
fishery is confined to the area south of
Subarea 2A-1 (south of Point Chehalis,
WA, 46°53'18" N. lat.). The commercial
fishery opening date(s), duration, and
vessel trip limits for this fishery, as
necessary to ensure that the subquota
for this fishery is not exceeded, will be
determined by the Commission and
implemented in Commission
regulations. If the Commission
determines that poundage remaining in

the subquota for this fishery is
insufficient to allow an additional day
of directed halibut fishing, the
remaining subquota will be made
available for incidental catch of halibut
in the fall salmon troll fisheries.

(3) Commercial license restrictions/
declarations. Commercial fishers must
obtain a license to fish for halibut in
Area 2A by May 1 of each year.
Commercial fishers must choose either
to operate in the directed commercial
fishery in Area 2A, or to retain halibut
caught incidentally during the salmon
troll fishery. Fishing vessels that are
issued Commission licenses to fish
commercially in Area 2A are prohibited
from obtaining a Commission
charterboat license for Area 2A. Sport
fishing for halibut is prohibited from a
vessel licensed to fish commercially for
halibut in Area 2A.

(f) Sport fisheries. The non-Indian
sport fisheries are allocated 68.3 percent
of the non-Indian share, which is 44.4
percent of the Area 2A TAC. The
Washington sport fishery (north of the
Columbia River) is allocated 53.6
percent of the non-Indian sport
allocation and Oregon/California is
allocated 46.4 percent. The allocations
are further subdivided as subquotas
among seven geographic subareas as
described in paragraph (f)(1) of this
section.

(1) Subarea management. The sport
fishery is divided into seven sport
fishery subareas, each having separate
allocations and management measures
as follows:

(i) Washington inside waters subarea.
This sport fishery subarea is allocated
28.0 percent of the Washington sport
allocation, which equals 6.66 percent of
the Area 2A TAC. This subarea is
defined as all U.S. waters east of the
Bonilla-Tatoosh line, defined as follows:
From Bonilla Point (48°35'44" N. lat.,
124°43'00"" W. long.) to the buoy
adjacent to Duntze Rock (48°24'55" N.
lat., 124°44'50" W. long.) to Tatoosh
Island lighthouse (48°23'30" N. lat.,
124°44'00" W. long.) to Cape Flattery
(48°22'55" N. lat., 124°43'42" W. long.),
including Puget Sound. The structuring
objective for this subarea is to provide
a stable sport fishing opportunity and
maximize the season length. Due to
inability to monitor the catch in this
area inseason, a fixed season will be
established preseason based on
projected catch per day and number of
days to achievement of the subquota. No
inseason adjustments will be made, and
estimates of actual catch will be made
post season. The fishery opens on either
May 18 or 25 and continues at least
through

July 4 until a date established
preseason when the subquota is
predicted to be taken, or until
September 30, whichever is earlier. If
May 18 and 25 falls on a Tuesday or
Wednesday, the fishery will open on the
following Thursday. The season opens

5 days per week (closed on Tuesdays
and Wednesdays). The daily bag limit is
one fish per person, with no size limit.

(ii) Washington north coast subarea.
This sport fishery subarea is allocated
57.7 percent of the Washington sport
allocation, which equals 13.73 percent
of the Area 2A TAC. This subarea is
defined as all U.S. waters west of the
Bonilla-Tatoosh line, as defined in
paragraph (f)(1)(i) of this section, and
north of the Queets River (lat. 47°31'42"
N.). The structuring objective for this
subarea is to maximize the season
length for viable fishing opportunity
and, if possible, stagger the seasons to
spread out this opportunity to anglers
who utilize these remote grounds. The
fishery opens on May 1 and continues
5 days per week (closed on Sundays and
Mondays). If May 1 falls on a Sunday or
Monday, the fishery will open on the
following Tuesday. The highest priority
is for the season to last through the
month of May. If sufficient quota
remains, the second priority is to
establish a fishery that will be open July
1 through at least July 4. If the preseason
prediction indicates that these two goals
can be met without utilizing the quota
for this subarea, the next priority is to
open the May fishery 7 days per week
and extend it into June as long as
possible. No sport fishing for halibut is
allowed after September 30. The daily
bag limit in all fisheries is one halibut
per person with no size limit. A closure
to sport fishing for halibut will be
established in an area that is
approximately 19.5 nm (36.1 km)
southwest of Cape Flattery. The size of
this closed area may be modified
preseason by NMFS to maximize the
season length. The closed area is
defined as the area within a rectangle
defined by these four corners: 48°17'00"
N. lat., 125°10'00" W. long.; 48°17'00"
N. lat., 125°00'00"" W. long.; 48°05'00"
N. lat., 125°10'00" W. long.; and,
48°05'00" N. lat., 125°00'00" W. long.

(iii) Washington south coast subarea.
This sport fishery subarea is allocated
12.3 percent of the Washington sport
allocation, which equals 2.93 percent of
the Area 2A TAC. This subarea is
defined as waters south of the Queets
River (47°31'42" N. lat.) and north of
Leadbetter Point (46°38'10" N. lat.). The
structuring objective for this subarea is
to maximize the season length, while
providing for a limited halibut fishery.
The fishery opens on May 1 for 7 days
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per week until the subquota is estimated
to have been taken, or September 30,
whichever is earlier. The daily bag limit
is one halibut per person, with no size
limit. Sport fishing for halibut is
prohibited in the area south of the
Queets River (47°31'42" N. lat.), west of
124°40'00" W. long. and north of
47°10'00" N. lat. This closure may be
removed through inseason action by
NMFS under §301.21(b)(3) of this part
after September 1, for 1 day each week
on Tuesday only, if NMFS determines
that sufficient subarea quota remains to
allow for 1 day of fishing without
geographic restriction.

(iv) Columbia river subarea. This
sport fishery subarea is allocated 2.0
percent of the Washington sport
allocation plus 2.0 percent of the
Oregon/California sport allocation,
which combined equals 0.89 percent of
the Area 2A TAC. This subarea is
defined as waters south of Leadbetter
Point, WA (46°38'10" N. lat.) and north
of Cape Falcon, OR (45°46'00"" N. lat.).
The structuring objective for this
subarea is to provide for a non-directed
halibut sport fishery of not more than 5
months duration out of the Columbia
River ports. The fishery will open on
May 1 and continue 7 days per week
until the subquota is estimated to have
been taken, or September 30, whichever
is earlier. The daily bag limit is one
halibut per person, with a 32—in (81.3
cm) minimum size.

(v) Oregon central coast subarea
(Applicable through December 31,
1995). If the Area 2A TAC is 388,350 Ib
(176.2 mt) and above, this subarea
extends from Cape Falcon to the
Siuslaw River at the Florence north jetty
(44°01'08" N. lat.) and is allocated 88.4
percent of the Oregon/California sport
allocation which is 18.21 percent of the
Area 2A TAC. If the Area 2A TAC is
below 388,350 Ib (176.2 mt), this sport
fishery subarea extends from Cape
Falcon to the California border and is
allocated 95.4 percent of the Oregon/
California sport allocation. The
structuring objectives for this subarea
are to provide one or two periods of
fishing opportunity in productive
deeper water areas along the coast,
principally for charter and larger private
boat anglers; and provide a period of
fishing opportunity in nearshore waters
in June and July, especially for small
boat anglers. Any poundage remaining
in this subarea quota from earlier
seasons will be added to the last season
in this subarea. This subarea has three
seasons as set out in paragraphs
(H(2)(v)(A) through (C) of this section.
The daily bag limit for all seasons is two
halibut per person, one with a minimum
32-in (81.3 cm) size limit and the

second with a minimum 50—in (127.0
cm) size limit.

(A) The first season is an all-depth
fishery that begins on May 4, and
continues 3 days per week (Thursday
through Saturday) until 71.5 percent of
the subarea quota is taken.

(B) The second season opens the day
following closure of the first season,
only in waters inside the 30—fathom (55
m) curve, and continues every day until
3.5 percent of the subarea quota is
taken, or August 2, whichever is earlier.

(C) The last season begins on August
3, with no depth restrictions, and
continues 3 days per week (Thursday
through Saturday), until the combined
Oregon subarea quotas south of Falcon
are estimated to have been taken, or
September 30, whichever is earlier.

(vi) Oregon south coast subarea
(Applicable through December 31,
1995). If the Area 2A TAC is 388,350 Ib
(176.2 mt) and above, this subarea
extends from the Siuslaw River at the
Florence north jetty (44°01'08" N. lat.)
to the California border (42°00'00"" N.
lat.) and is allocated 7.0 percent of the
Oregon/California sport allocation
which is 1.44 percent of the Area 2A
TAC. If the Area 2A TAC is below
388,350 Ib (176.2 mt), this subarea will
be included in the Oregon Central sport
fishery subarea. The structuring
objective for this subarea is to create a
south coast management zone designed
to accommodate the needs of both
charterboat and private boat anglers in
this area where weather and bar
conditions very often do not allow
scheduled fishing trips. This subarea
has three seasons as set out in
paragraphs (f)(2)(vi)(A) through (C) of
this section. The daily bag limit for all
seasons is two halibut per person, one
with a minimum 32-in (81.3 cm) size
limit and the second with a minimum
50-in (127.0 cm) size limit.

(A) The first season is an all-depth
fishery that begins on May 4, and
continues 3 days per week (Thursday
through Saturday) until 80 percent of
the subarea quota is taken.

(B) The second season opens the day
following closure of the first season,
only in waters inside the 30—fathom (55
m) curve, and continues every day until
the subarea quota is estimated to have
been taken, or August 2, whichever is
earlier.

(C) The last season begins on August
3, with no depth restrictions, and
continues 3 days per week (Thursday
through Saturday), until the combined
Oregon subarea quotas south of Falcon
are estimated to have been taken, or
September 30, whichever is earlier.

(vii) California subarea. This sport
fishery subarea is allocated 2.6 percent

of the Oregon/California subquota,
which is 0.54 percent of the Area 2A
TAC. This area is defined as the area
south of the California border (42°00'00"
N. lat.). The structuring objective for
this subarea is to provide anglers in
California the opportunity to fish in a
continuous, fixed season that is open
from May 1 through September 30. The
daily bag limit is one halibut per person,
with a minimum 32-in (81.3 cm) size
limit. Due to inability to monitor the
catch in this area inseason, a fixed
season will be established by NMFS,
preseason, based on projected catch per
day and number of days to achievement
of the subquota; no inseason
adjustments will be made, and estimates
of actual catch will be made post
season.

(2) Port of landing management. All
sport fishing in Area 2A (except for fish
caught in the Washington north coast
subarea and landed in Neah Bay) will be
managed on a “port of landing’ basis,
whereby any halibut landed into a port
will count toward the quota for the
subarea in which that port is located,
and the regulations governing the
subarea of landing apply, regardless of
the specific area of catch. The one
exception is for halibut caught west of
the Bonilla-Tatoosh line and landed in
Neah Bay, which are counted against
the Washington north coast subarea
quota, and are governed by the
regulations governing the Washington
north coast subarea.

(3) Possession limits. The sport
possession limit on land north of Cape
Falcon, OR is two daily bag limits,
regardless of condition, but only one
daily bag limit may be possessed on the
vessel. The possession limit on land
south of Cape Falcon is the same as the
bag limit.

(4) Ban on sport vessels in the
commercial fishery. Vessels operating in
the sport fishery are be prohibited from
operating in the commercial fishery.
Charterboat operators must choose,
prior to May 1 of each year, whether
they will obtain a charterboat license
from the Commission or a commercial
license, but cannot obtain both. Sport
fishing for halibut is prohibited from a
vessel licensed to fish commercially for
halibut in Area 2A.

(9) Procedures for implementation.
Each year, NMFS will publish a
proposed rule with any regulatory
modifications necessary to implement
the Plan for the following year, with a
request for public comments. The
comment period will extend until after
the Commission’s annual meeting, so
that the public will have the
opportunity to consider the final Area
2A TAC before submitting comments.
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After the Area 2A TAC is known, and
after NMFS reviews public comments,
NMFS will implement final rules
governing the sport fisheries. The final
ratio of halibut to chinook to be allowed
as incidental catch in the salmon troll
fishery will be published with the
annual salmon management measures.
Inseason actions in the sport fisheries as
stipulated in this Plan will be
accomplished in accordance with
§301.21(d)(4).

[FR Doc. 95-805 Filed 1-9-95; 1:32 pm]
BILLING CODE 3510-22-F

50 CFR Part 676
[Docket No. 941266-4366; |.D. 121594B]
RIN 0648-AG45

Limited Access Management of
Federal Fisheries In and Off of Alaska;
Improve IFQ Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues a proposed rule
to amend portions of the regulations
implementing the Individual Fishing
Quota (IFQ) Program for the Pacific
halibut and sablefish fixed gear fisheries
in and off of Alaska. This action is
necessary because the IFQ Program
needs further refinement prior to
implementation in 1995, and is
intended to improve the ability of
NMFS to manage the halibut and
sablefish fisheries.

DATES: Comments must be received by
February 13, 1995.

ADDRESSES: Comments must be sent to
Ronald J. Berg, Chief, Fisheries
Management Division, Alaska Region,
NMES, 709 W. 9th Street, Room 453,
Juneau, AK 99801, or P.O. Box 21668,
Juneau, AK 99802, Attention: Lori J.
Gravel. Copies of the Regulatory Impact
Review/Initial Regulatory Flexibility
Analysis (RIR/IRFA) for this action may
be obtained from the above address.
FOR FURTHER INFORMATION CONTACT: John
Lepore, 907-586-7228.

SUPPLEMENTARY INFORMATION:
Background

The IFQ Program is a regulatory
regime designed to promote the
conservation and management of the
halibut and sablefish fisheries, and to
further the objectives of the Magnuson
Fishery Conservation and Management
Act and the Northern Pacific Halibut
Act.

Beginning in 1995, the Pacific halibut
(Hippoglossus stenolepis) and sablefish
(Anoplopoma fimbria) fixed gear
fisheries in the areas defined in 50 CFR
676.10 (b) and (c) will be managed in
accordance with the regulations
codified at 50 CFR part 676. Further
information on the implementation of
this management program, and the
rationale supporting it, is contained in
the preamble to the final rule
implementing the IFQ program
published in the Federal Register,
November 9, 1993 (58 FR 59375).

This action amends various portions
of the regulations implementing the IFQ
Program. Some of the changes are
intended to clarify regulations that may
be ambiguous. Other changes would add
provisions intended to increase the
efficacy of the IFQ program. All the
changes are designed to make the IFQ
Program more responsive to the
conservation and management goals for
the fishery resources.

Geographic Locations of Primary Ports

Geographic location descriptions
would be added to §676.17(a)(4) for the
listed primary ports where vessel
operators can obtain vessel clearances
from clearing officers. If a vessel is
required to be boarded prior to receiving
clearance, the clearing officer will direct
the person operating that vessel to a
convenient docking facility within a
reasonable distance of the geographic
location provided in the regulations.
When the final rule implemented the
IFQ Program, a portion of the
regulations was specifically reserved for
geographic location descriptions. They
would provide vessel operators with
notification of the approximate
locations where boardings may occur, if
these are deemed necessary by a
clearing officer.

Vessel Clearance in Alaska

Paragraph (a)(5) would be added to
8§676.17, requiring a vessel operator to
obtain vessel clearance from a clearing
officer located at a primary port in the
State of Alaska before that vessel
operator lands IFQ species in a foreign
port. This requirement would provide
necessary information to NMFS
Enforcement, so that it may thwart the
landing of unreported IFQ species in
foreign ports. This requirement is
especially necessary for the designated
Canadian ports, which are located
between the primary ports of Ketchikan,
AK, and Bellingham, WA. If vessel
operators planning to land at the
designated Canadian ports were
permitted to clear in Bellingham, they
would be able to land unreported fish in
any Canadian port prior to clearing their

vessel in Bellingham. This potential for
nonreporting of IFQ product would be
corrected by requiring vessel clearance
in an Alaskan primary port prior to
landing IFQ species in a foreign port.

Canadian Ports

Paragraph (a)(6) would be added to
§676.17, describing Port Hardy, Prince
Rupert, and Vancouver, British
Columbia, as the only Canadian ports
where IFQ species may be landed.
Designating these three ports would
assist NMFS Enforcement in its task of
ensuring that all IFQ species landed are
properly recorded. Two issues, the
multiplicity of ports on the coast of
Canada that will not have enforcement
presence, and the similarity between the
Canadian Individual Vessel Quota (IVQ)
Program and the U.S. IFQ Program, were
determining factors in limiting the
Canadian landing ports where IFQ
species could be landed to three. Also,
the three-port limit would be similar to
the provisions of the agreement between
the United States and Canada pertaining
to the IVQ Program, under which IVQ
product may be landed only at the
following U.S. ports: Ketchikan, AK;
Bellingham and Blaine, WA.

Definition of Clearing Officer

A definition of “‘clearing officer”
would be added to §676.11 to mean a
NMFS special agent, a NMFS fishery
enforcement officer, or a NMFS
enforcement aide who is authorized to
provide vessel clearances and perform
other duties as described in part 676. A
clearing officer should not be confused
with an authorized officer, as defined in
§620.2 of this title. Changes would be
made throughout part 676 consistent
with the new definition of a clearing
officer. Creating a definition, and using
it throughout the regulations, would
assist in uniform interpretation of the
regulations and consistent behavior
based on that interpretation. Also, the
proposed term would help prevent
confusion with other terms already
defined (e.g., authorized officer).

Landing Requirements

Paragraph (a)(7) would be added to
§676.17, requiring a vessel operator
having any IFQ species onboard to land
and weigh all species onboard at the
same time and place as the first landing
of any species onboard. For example, if
a vessel had Pacific halibut (IFQ
species), sablefish (IFQ species), and
Pacific cod (non-IFQ species) onboard,
and the operator wanted to offload the
Pacific cod to a tender, the operator also
would be required to offload and weigh
the Pacific halibut and sablefish. This
provision would ensure that all IFQ
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species are reported, including IFQ
species that might not be intended for
sale. Requiring all species to be landed
at the same time and place would assist
NMFS Enforcement in this task.

Authorization To Board Vessels and
Verify Landings

Section 676.14(b)(2) would be revised
to allow persons authorized by the
International Pacific Halibut
Commission (IPHC) to sample all IFQ
halibut landings for biological
information. Also, this revision would
authorize clearing officers, authorized
officers, and observers to verify, inspect,
and sample all landings made with IFQ
landings and to board vessels making
IFQ landings. This authorization would
assist NMFS Enforcement in ensuring
that all IFQ species are reported and
would aid persons authorized by the
IPHC to accomplish their task of
obtaining age, length, and other
biological information for Pacific
halibut, one of the IFQ species, by
sampling commercial catch.

Definitions of Catcher Vessel, Freezer
Vessel, and Trip

Definitions in §676.11 of catcher
vessel, freezer vessel, and trip would be
changed to clarify that the definition of
freezer vessel would be based on the
capacity to freeze or process, similar to
the definition of processor vessel in the
groundfish regulations at 50 CFR 672.2
and 675.2, and not based on whether
freezing or processing occurs during any
given trip. These definition changes
would also eliminate the potential for
vessel operators to begin new trips by
crossing regulatory area boundaries.
Eliminating this potential would require
vessel operators to land any frozen
product onboard, and thereby terminate
the trip, prior to using catcher vessel
IFQ on a freezer vessel. This
requirement would assist in ensuring
that all IFQ product is properly
recorded as having been harvested with
freezer vessel IFQ or catcher vessel IFQ.

Use of Catcher Vessel IFQ on Freezer
Vessels

A provision would be added to
§676.22(i)(3) to clarify that vessel
category lengths for vessels using
catcher vessel IFQ specified at
§676.20(a)(2) also apply to freezer
vessels using catcher vessel IFQ. This
provision would state specifically what
the Council intended, but what might
not have been apparent, because freezer
vessels were not categorized by length
in the regulations. For example, a
person may only use catcher vessel IFQ
Category C onboard a freezer vessel if
that freezer vessel’s length overall (LOA)

is consistent with LOA categories in
8§676.20(a)(2)(iii) and the frozen product
requirements in § 676.22(i)(3). Clarifying
the regulations governing the use of
catcher vessel IFQ on freezer vessels is
important, because the definitions of
freezer vessel and catcher vessel would
no longer depend on how a vessel is
used on a particular trip.

Underages and Overages of an IFQ
Account

Paragraph (c) would be added to
8§676.17 to allow the addition of IFQ
underages to a person’s IFQ account for
the following fishing year. Underages of
up to 10 percent of a person’s annual
IFQ account for the current fishing year
would be added to that person’s annual
IFQ account for the following fishing
year. Any amount of the underage
exceeding 10 percent would expire at
the end of the current fishing year. This
underage provision would be added to
the IFQ Program to encourage persons
not to harvest IFQ species when they are
very close to their annual IFQ account
limit. Allowing unused IFQ to be placed
in the following year’s account is
intended to provide adequate incentive
to encourage this behavior.

Also, revisions to §676.17(b) would
change overage accounting. Subtracting
overages from a person’s IFQ account
for the following fishing year would
remain as currently provided for in
8§676.17(b). Added to §676.17 would be
paragraph (b)(1), which would include
the following two-step test for forfeiture.
First, does a portion of the IFQ species
landed exceed the number of pounds
remaining in the person’s annual IFQ
account? If yes, then does the portion of
the IFQ species landed that exceeds the
annual IFQ account also exceed 10
percent of the total number of pounds
that was remaining in the person’s
annual IFQ account prior to the
landing? If the answer is again yes, the
portion of the IFQ species landed that
exceeded the pounds in a person’s
annual IFQ account would be forfeited.
A new paragraph (a)(2) would allow an
exception to the forfeiture provision if
the IFQ species landed that exceeded
the amount of pounds remaining in a
person’s annual IFQ account was less
than 400 Ib (181.4 kg). The IFQ
Implementation Workgroup, made up of
members of the fishing industry selected
by the Council, suggested using the 10
percent threshold for the underage
carryover limit and overage forfeitures,
because that was the percentage used by
the Canadian IVQ fishery. Also, the 400-
Ib (181.4 kg) exception was included to
prevent requiring forfeiture when only
one fish was caught. For example, a
person whose account has 150 Ib (68

kg), and who catches a 200 Ib (90.7 kg)
halibut, would trigger the forfeiture rule
(200 Ib (90.7 kg)—150 Ib (68 kg)=50 Ib
(22.7 kg); 50 Ib (22.7 kg) is greater than
10 percent of 150 Ib (68 kg)). A 400 Ib
(181.4 kg) exception was determined to
be sufficient to accommodate situations
in which large halibut may be
harvested.

Hail Weights for Vessel Clearance

In §676.17(a), the requirement that a
vessel operator obtaining prelanding
written clearance provide an estimated
weight of IFQ species onboard would be
changed to the requirement that the
vessel operator provide the weight of
IFQ species onboard. This requirement
would apply when a vessel operator is
obtaining vessel clearance in a port in
Alaska prior to departing waters in, or
adjacent to, the State of Alaska and
when a vessel operator is reporting to
the Alaska Region, NMFS, prior to
obtaining vessel clearance at a port in
Washington or another state. Providing
the weight of the IFQ species onboard
would assist NMFS Enforcement in
ensuring that all IFQ species are
reported. Without this requirement, a
vessel operator would be able to land
unreported IFQ species in Canadian
ports prior to making reported landings
elsewhere and there would be
insufficient information to monitor this
occurrence.

Prior Notice of IFQ Landing

A provision would be added to
§676.14(a), requiring a vessel operator
to provide the Alaska Region, NMFS,
with vessel identification, the estimated
weight of IFQ species to be landed, and
the IFQ cards that will be used to make
the landing. This information, together
with the name and location of the
registered buyer and the anticipated
date and time of landing, must be
reported no later than 6 hours before
landing IFQ species. Reporting the
above information would provide NMFS
Enforcement with the means necessary
to select the most appropriate vessels
and ports to monitor.

Product Recovery Rates and
Conversion Factors for IFQ Species

Paragraph (c)(3)(i) would be added to
§676.22, referencing the appropriate
product recovery rates (PRR) for
sablefish in Table 1 to §672.20. Also,
paragraph (ii) would be added to
§676.22(c)(3), providing the appropriate
conversion factors for Pacific halibut.
Reference to the PRR for sablefish and
the conversion factors for halibut would
be included in the IFQ regulations to
provide information on how deductions
would be made to a person’s annual IFQ
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account. For sablefish, the debited
amount would be the round-weight
equivalent. For halibut, the debited
amount would be the gutted, head-off
weight. Round-weight equivalents and
gutted, head-off weights were used to
determine quota share (QS) amounts for
sablefish and halibut, respectively. They
also were the weights used to determine
annual total allowable catches for those
species.

Registered Buyer Permit

Section 676.13(a)(2) would be revised
to eliminate the requirement that
persons who harvest IFQ species and
transfer those IFQ species outside of an
IFQ regulatory area must hold a
registered buyer permit. In
§676.13(a)(2), the current paragraph (ii)
would be removed and paragraph (iii)
would be redesignated as paragraph (ii).
Section 676.13(a)(2) also would be
revised to reflect this change. The
current paragraph (ii) would be
eliminated to avoid the implication that
a registered buyer permit would be
needed to harvest and land IFQ species
at a shore-based processor located in the
State of Alaska, but not located in an
IFQ regulatory area.

Also, as a technical change, the last
word in the first sentence of
§676.24(j)(4) would be changed from
‘‘section” to “‘part.”

Frameworking for Start of Sablefish
Fishery

Section 676.23(b) would be revised to
allow the Director, Alaska Region,
NMFS (Regional Director), to establish
the start of the IFQ sablefish directed
fishery. Currently, paragraph (b) has a
fixed date for starting the sablefish
directed fishery. Under the framework
provision, the Regional Director would
take into account the opening date of
the Pacific halibut season when
determining the opening date for the
sablefish directed fishing season.
Allowing flexibility in starting the
sablefish directed fishery would permit
its coordination with the start of the
halibut fishery, which is determined by
the IPHC. Starting the sablefish and
halibut seasons concurrently would
benefit persons who harvest IFQ
species, as well as the fishery resources.
Persons who harvest IFQ species would
benefit economically, because they
would be able to retain both species,
rather than having to discard one
species because its season was closed.
Also, the fisheries under the IFQ
Program would benefit because
regulatory discards, and resulting
mortality caused by those discards,
would be reduced.

Classification

An IRFA was prepared for this rule
that described and estimated the total
number of small entities affected, and
analyzed the economic impact on those
small entities of the vessel clearance,
Canadian port changes, and offloading
requirements. It is estimated that more
than 20 percent of the 7,200 vessel/
owners involved in the IFQ Program
will be affected by these changes, which
would increase compliance costs. Based
on these analyses, it was determined
that this action would, if adopted, have
a significant economic impact on a
substantial number of small entities.
Copies of the IRFA can be obtained from
NMFS (see ADDRESSES).

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

List of Subjects in 50 CFR Part 676

Fisheries, Reporting and
recordkeeping requirements.

Dated: January 6, 1995.
Charles Karnella,

Acting Program Management Officer,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 676 is proposed
to be amended as follows:

PART 676—LIMITED ACCESS
MANAGEMENT OF FEDERAL
FISHERIES IN AND OFF OF ALASKA

1. The authority citation for 50 CFR
part 676 continues to read as follows:

Authority: 16 U.S.C. 773 et seq. and 1801
et seq.

2. Section 676.11 is amended by
revising the definitions of ““Catcher
vessel”, “Freezer vessel”, and “Trip”’;
and by adding the definition of
““Clearing officer” to read as follows:

§676.11 Definitions.
* * * * *

Catcher vessel, as used in this part,
means any vessel that is used to catch,
take, or harvest fish that are
subsequently iced, headed, gutted, bled,
or otherwise retained as fresh, unfrozen,
fish onboard.

Clearing officer means a NMFS
special agent, a NMFS fishery
enforcement officer, or a NMFS
enforcement aide who performs the
function of clearing vessels at one of the
primary ports listed in §676.17(a)(4).

* * * * *

Freezer vessel means any vessel that
can be used to process some or all of its
catch.

* * * * *

Trip, as used in this part, means the

period beginning when a vessel operator

commences harvesting IFQ species and
ending when the vessel operator lands
any species.

3. Section 676.13 is amended by
revising the first sentence of (a)(2)
introductory text, paragraphs (f)(1), and
(H(2); by removing paragraph (a)(2)(ii),
and by redesignating paragraph
(a)(2)(iii) as paragraph (a)(2)(ii); and
amending paragraph (a)(2)(i) by adding
the word ““or” to the end of the phrase
to read as follows:

§676.13 Permits.

(a) * * *

(2) Any person who receives IFQ
halibut or IFQ sablefish from person(s)
that harvested the fish must possess a
registered buyer permit, except under
conditions of paragraph (a)(2)(i) and (ii)
of this section. * * *

* * * * *

(f)* * * (1) A legible copy of any IFQ
permit issued under this section must
be carried onboard the vessel used by
the permitted person to harvest IFQ
halibut or IFQ sablefish at all times that
such fish are retained onboard. Except
as specified in §676.22(d), an
individual who is issued an IFQ card
must remain onboard the vessel used to
harvest IFQ halibut or IFQ sablefish
with that card until all such fish are
landed, and must present a copy of the
IFQ permit and the original IFQ card for
inspection on request of any authorized
officer, clearing officer, or registered
buyer purchasing IFQ species.

(2) A legible copy of the registered
buyer permit must be present at the
location of an IFQ landing, and must be
made available for inspection on request
of any authorized officer or clearing
officer.

* * * * *

4. Section 676.14 is amended by
revising paragraphs (a), (b)(1), (b)(2), (e),
and (f) to read as follows:

8§676.14 Recordkeeping and reporting.
* * * * *

(a) Prior notice of IFQ landings. The
operator of any vessel that makes an IFQ
landing must notify the Alaska Region,
NMES, no later than 6 hours before
landing IFQ halibut or IFQ sablefish,
unless permission to commence an IFQ
landing within 6 hours of notification is
granted by a clearing officer. Such
notification of IFQ landings must be
made to the toll-free telephone number
specified on the IFQ permit between the
hours of 0600 and 2400 Alaska local
time. The notification must include the
name and location of the registered
buyer(s) to whom the IFQ halibut or IFQ
sablefish will be landed, the estimated
weight of the IFQ halibut or IFQ
sablefish that will be landed and the
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identification number(s) of the IFQ

card(s) that will be used to land the IFQ

halibut or IFQ sablefish and the

anticipated date and time of the landing.
b * X *

(1) IFQ landings may be made only
between the hours of 0600 and 1800
Alaska local time unless permission to
land at a different time is granted in
advance by a clearing officer. An IFQ
landing may continue after this time
period, if it was started during the
period.

(2) All vessels making IFQ landings,
and the landings made by those vessels,
are subject to verification, inspection,
and sampling by authorized officers,
clearing officers, and observers. Also, all
IFQ halibut landings are subject to
sampling for biological information by
persons authorized by the IPHC.

* * * * *

(e) Transshipment. No person may
transship processed IFQ halibut or
processed IFQ sablefish between vessels
without providing at least 24 hours

advance notification to a clearing officer
that such transshipment will occur. No
person may transship processed IFQ
halibut or IFQ sablefish between vessels
at any location not authorized by a
clearing officer.

(f) A copy of all reports and receipts
required by this section must be
retained by registered buyers and be
available for inspection by an
authorized officer or a clearing officer
for a period of 3 years.

5. Section 676.17 is amended by
revising paragraphs (a) introductory
text, (a)(4), and (b), and by adding
paragraphs (a) (5) through (7) and (c) to
read as follows:

8§676.17 Facilitation of enforcement and
monitoring.
* * * * *

(a) Vessel Clearance. Any person who
makes an IFQ landing at any location
other than in an IFQ regulatory area or
in the State of Alaska must obtain
prelanding written clearance of the

vessel on which the IFQ halibut or IFQ
sablefish are transported to the IFQ
landing location, and provide the
weight of IFQ halibut or IFQ sablefish
onboard to the clearing officer. For
vessels obtaining clearance at a port in
the State of Alaska, clearance must be
obtained prior to departing waters in or
adjacent to the State of Alaska. For
vessels obtaining clearance at a port in
the State of Washington or another state,
the weight of the IFQ halibut or IFQ
sablefish onboard and the intended date
and time the vessel will obtain
clearance at the port in the State of
Washington or another state must be
reported to NMFS, Alaska Region. Such
reports must be submitted prior to
departing waters in, or adjacent to, the
State of Alaska, and in accordance with
the terms of the registered buyer permit.
* * * * *

(4) Unless specifically authorized on
a case-by-case basis, vessel clearances
will be issued only by clearing officers
at the following primary ports:

Port

Akutan
Bellingham .
Cordova ......
(1 - 1o TR
Dutch Harbor/Unalaska ...
Excursion Inlet
Homer
Ketchikan ...
King Cove ..
Kodiak
Pelican
Petersburg
St. Paul
Sand Point .
Seward
Sitka

B LU - | S PP PP

North latitude West longitude
54°08'05" 165°46'20'
48°45'04" 122°30'02"
60°33'00" 145°45'00"
55°28'30" 133°09'00"
53°53'27" 166°32'05"
58°25"00' 135°26'30"
59°38'40" 151°33'00"
55°20'30" 131°38'45"
55°03'20" 162°19'00"
57°47'20" 152°24'10"
57°57'30" 136°13'30"
56°48'10" 132°58'00"
57°07'20" 170°16'30"
55°20'15" 160°30'00"
60°06'30" 149°2630"
57°03' 135°20
59°33' 139°44'

(5) A vessel operator who lands IFQ
species in a foreign port must first
obtain vessel clearance from a clearing
officer located at a primary port in the
State of Alaska.

(6) No person shall land IFQ species
in Canada at a port other than ports of
Port Hardy, Prince Rupert, or
Vancouver, British Columbia.

(7) A vessel operator must land and
report all IFQ species onboard at the
same time and place as the first landing
of any species harvested during a
fishing trip.

(b) Overages. Any person who
harvests IFQ halibut or IFQ sablefish
must hold sufficient unused IFQ for the
harvest before beginning a fishing trip
and must not harvest halibut or
sablefish using fixed gear in any amount
greater than the amount indicated under
that person’s current IFQ permit. Any

IFQ halibut or IFQ sablefish harvested
or landed in excess of a specified IFQ
will be considered an “IFQ overage.”
The Regional Director will deduct an
amount equal to the overage from the
IFQ allocated in the year following the
determination of the overage. An
overage deduction will be specific to
each IFQ regulatory area for which an
IFQ is calculated, and will apply to any
person to whom the affected IFQ is
allocated in the year following
determination of an overage.
Furthermore, penalties may be assessed
pursuant to 15 CFR part 904 for
exceeding an annual IFQ account.

(1) In addition to penalties that may
be assessed for exceeding an annual IFQ
account, the portion of the IFQ species
landed that exceeds 10 percent of the
total amount of pounds remaining in a

person’s annual IFQ account prior to a
landing will be subject to forfeiture.

(2) An exception is granted to the
forfeiture provision in paragraph (b)(1)
of this section, if the portion of the
landed IFQ species that exceeds the
annual IFQ account is less than 400 Ib
(181.4 kg).

(c) Underages. Underages of up to 10
percent of a person’s total annual IFQ
account for a current fishing year will be
added to that person’s annual IFQ
account in the year following
determination of the underage. This
adjustment to the annual IFQ allocation
will be specific to each IFQ regulatory
area for which an IFQ is calculated, and
will apply to any person to whom the
affected IFQ is allocated in the year
following determination of an underage.

6. Section 676.22 is amended by
adding paragraphs (c)(3)(i) and (c)(3)(ii),
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and by revising paragraph (i)(3) to read
as follows:

§676.22 Limitations on the use of QS and
IFQ.
* * * * *

c * * *

(3) * X *

(i) The amount of sablefish to be
reported to NMFS for debit from an IFQ
account will be the round-weight
equivalent determined by dividing the
initial accurate scale weight of the
sablefish product obtained at time of
landing by the standard product
recovery rates for sablefish in Table 1 to
§672.20 of this chapter.

(ii) The amount of halibut to be
reported to NMFS for debit from an IFQ
account will be the gutted, head-off
weight determined by multiplying the
initial accurate scale weight of the
halibut obtained at the time of landing
by the following conversion factors:

Conver-
P:;%%Léd Product description sion
factor
01 ......... Whole fish ................... 0.75
04 ... Gutted, head on ......... 0.90
05 ......... Gutted, head off ......... 1.00
* * * * *

(i)* * *

(3) Catcher vessel IFQ may be used on
a freezer vessel, provided that the length
of the freezer vessel using the catcher
vessel IFQ is consistent with the vessel
category of the catcher vessel IFQ, as
specified at § 676.20(a)(2)(ii) through
(iv), and no frozen or otherwise
processed fish products are onboard at
any time during a fishing trip on which
catcher vessel IFQ is being used. A
vessel using catcher vessel IFQ may not
land any IFQ species as frozen or
otherwise processed product. Processing
of fish on the same vessel that harvested
those fish using catcher vessel IFQ is
prohibited.
* * * * *

7. Section 676.23 is amended by
revising paragraph (b) to read as follows:

§676.23 IFQ fishing season.
* * * * *

(b) Directed fishing for sablefish using
fixed gear in any IFQ regulatory area
may be conducted in any fishing year
during the period specified by the
Regional Director through notification
published in the Federal Register. The
Regional Director will take into account
the opening date of the Pacific halibut
season when determining the opening
date for sablefish for the purposes of
reducing bycatch and regulatory

discards between the two fisheries.
Catches of sablefish by fixed gear during
other periods may be retained up to the
directed fishing standards specified at
88672.20(g) and 675.20(h) of this
chapter if an individual is onboard
when the catch is made who has a valid
IFQ card and unused IFQ in the account
on which the card was issued. Catches
of sablefish in excess of the directed
fishing standards and catches made
without IFQ must be treated in the same
manner as prohibited species.

8. Section 676.24 is amended by
revising paragraph (j)(4) to read as
follows:

§676.24 Western Alaska Community
Development Quota Program.
* * * * *

(J) * * *

(4) No person may alter, erase, or
mutilate a CDQ permit, card, registered
buyer permit, or any valid and current
permit or document issued under this
part. Any such permit, card, or
document that has been intentionally
altered, erased, or mutilated will be

invalid.
* * * * *

[FR Doc. 95-797 Filed 1-11-95; 8:45 am]
BILLING CODE 3510-22-W
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DEPARTMENT OF AGRICULTURE

Forms Under Review by Office of
Management and Budget

January 6, 1995.

The Department of Agriculture has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35 since the last list was
published. This list is grouped into new
proposals, revisions, extension, or
reinstatements. Each entry contains the
following information:

(1) Agency proposing the information
collection; (2) Title the information
collection; (3) Form number(s), if
applicable; (4) Who will be required or
asked to report; (5) An estimate of the
number of responses; (6) An estimate of
the total number of hours needed to
provide the information; (7) Name and
telephone number of the agency contact
person.

Questions about the items in the
listing should be directed to the agency
person named at the end of each entry.
Copies of the proposed forms and
supporting documents may be obtained
from: Department Clearance Officer,
USDA, OIRM, Room 404-W Admin.
Bldg., Washington, D.C. 20250 (202)
690-2118.

Revision

* Rural Economic & Community
Development

Compliance Review (Farmer
Cooperatives)

Business or other for-profit; 30
responses; 19 hours

Jack Holston (202) 720-9736

Extension

* Rural Economic & Community
Development

7 CFR 1951-F, Analyzing Credit Needs
and Graduation of Borrowers

Individuals or households; Business or
other for-profit; Not-for-profit
institutions; Farms; State, Local or
Tribal Government; 274,620
responses; 123,573 hours

Jack Holston (202) 720-9736

¢ Rural Economic & Community
Development

7 CFR 1965-A, Servicing of Real Estate
Security For Farmer, Program Loans
and Certain Note-Only Cases

FmHA 440-2, 9, 26; 443-16; 465-1, 5;
1965-11, 13, 15

Individuals or households; Business or
other for-profit; Farms; 29,516
responses; 18,971 hours

Jack Holston (202) 720-9736st

New Collection

¢ Animal and Plant Health Inspection
Service

Animal Welfare—Part 3, Subpart E
(Marine Mammals)

APHIS 7002

Business or other for-profit; Non-profit
institutions; Small businesses or
organizations; 39,641 responses; 7,003
hours

Dr. Richard Crawford (301) 436—7833

Donald E. Hulcher,

Deputy Departmental Clearance Officer.

[FR Doc. 95-726 Filed 1-11-95; 8:45 am]

BILLING CODE 3410-01-M

Animal and Plant Health Inspection
Service

[Docket No. 95-001-1]

Receipt of Permit Applications for
Release Into the Environment of
Genetically Engineered Organisms

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public
that three applications for permits to
release genetically engineered
organisms into the environment are
being reviewed by the Animal and Plant
Health Inspection Service. The
applications have been submitted in
accordance with 7 CFR part 340, which
regulates the introduction of certain

genetically engineered organisms and
products.

ADDRESSES: Copies of the applications
referenced in this notice, with any
confidential business information
deleted, are available for public
inspection in room 1141, South
Building, U.S. Department of
Agriculture, 14 Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect an application are
requested call ahead on (202) 690-2817
to facilitate entry into the reading room.
You may obtain copies of the
documents by writing to the person
listed under FOR FURTHER INFORMATION
CONTACT.

FOR FURTHER INFORMATION CONTACT:

Dr. Arnold Foudin, Deputy Director,
Biotechnology Permits, BBEP, APHIS,
USDA, P.O. Drawer 810, Riverdale, MD
20783. The telephone number for the
agency contact will change when agency
offices in Hyattsville, MD, move to
Riverdale, MD, during February.
Telephone: (301) 4367612
(Hyattsville); (301) 734-7612
(Riverdale).

SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There is Reason to
Believe Are Plant Pets,” require a
person to obtain a permit before
introducing (importing, moving
interstate, or releasing into the
environment) into the United States
certain genetically engineered
organisms and products that are
considered “‘regulated articles.” The
regulations set forth procedures for
obtaining a permit for the release into
the environment of a regulated article,
and for obtaining a limited permit for
the importation or interstate movement
of a regulated article.

Pursuant to these regulations, the
Animal and Plant Health Inspection
Service has received and is reviewing
the following applications for permits to
release genetically engineered
organisms into the environment:
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Application No. Applicant Dc%tiflerg- Organisms Field Test location

94-342-01 ..ooovveeeieeeeeee Monsanto Company .. 12/12/94 | Potato plants genetically engineered to ex- | Colorado, Idaho, Maine,

press a gene from Bacillus thuringiensis Montana, North Dakota,
subsp. tenebrionis for resistance to Col- Oregon, Washington,
orado potato beetle, and to express a Wisconsin.

gene from potato leaf roll virus (PLRV)

for resistance to PLRV.

94-347-01, renewal of per- AQrEVO ..evveieien 12/13/94 | Sugar beet plants genetically engineered | California, Colorado, Idaho,
mit 93-090-01, issued on to express tolerance to the herbicide Michigan, Minnesota, Ne-
06/14/93. glufosinate. braska, North Dakota, Or-

egon.

94-348-01 ...ocovvveeeiieeiieens Upjohn Company ....... 12/14/94 | Watermelon plants genetically engineered | Georgia.

to express resistance to watermelon
mosaic virus 2 and zucchini yellow mo-
saic virus.

Done in Washington, DC, this 6th day of January 1995.

Lonnie J. King,

Acting Administrator, Animal and Plant Health Inspection Service.

[FR Doc. 95-809 Filed 1-11-95; 8:45 am]
BILLING CODE 3410-34-M

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Opportunity to
Request Administrative Review of

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation.

BACKGROUND. Each year during the
anniversary month of the publication of
an antidumping or countervailing duty
order, finding, or suspension of
investigation, an interested party, as
defined in section 771(9) of the Tariff
Act of 1930, as amended, may request,
in accordance with section 353.22 or
355.22 of the Department of Commerce

(the Department) Regulations (19 CFR
353.22/355.22 (1993)), that the
Department conduct an administrative
review of that antidumping or
countervailing duty order, finding, or
suspended investigation.

OPPORTUNITY TO REQUEST A REVIEW. Not
later than January 31, 1995, interested
parties may request administrative
review of the following orders, findings,
or suspended investigations, with
anniversary dates in January for the
following periods:

Period

Antidumping duty proceedings:

Brazil: Brass Sheet & Strp (A—35L1—603) .......ooeiiuiiiiiiiieiiiieeetiee ettt ettt e te e e e e be e e s abe e e s aabeeeaabeeeeaabeeeaasbeeesbbeeessbeeesinneeane
Brazil: Certain Stainless Steel Wire ROAS (A—351—819) ......ccciiiiiiitiiiiieiiie ettt sttt ettt st enaeesaneeeee
Canada: Brass Sheet & StriP (A—L122—B80L) ......cooiuieiiiuiieiiiieaieieeateeeaateeesatbee e sebeeaasbeeeaatseeeabseasabseesssbeeesabseeeabeesaanreenas
Canada: Color Picture TUDES (A—122—6805) ........cciutiuieiuiiaiteeitieaitee et et e st e steesiteeatee s beesbeeasbeesaeeasbeess st eabeesbneanbeesareenbeeans
France: Anhydrous Sodium Metasilicate (A—427—098) .......ccoiuii ittt ee e s be e e e stbe e e sbbee e sbbeeesiaeaeaaes
France: Certain Stainless Steel Wire ROOS (A—427—8L11 ......ccceiuiiiiiiiieiie ettt ettt st saeesaneeeee
Japan: Color Picture TUuDES (A—588—6809) ........c.uetiiutiiaiiiieaitiieariteeeattee e stt e e e saee e e abseeeabeeeaabeeeaabbeeeasbeeeaaabeeeasbeeesnnbeaesnnes
Singapore: Color Picture TUDES (A—559—60L) .........cccuieruiiitieiieiiie it eriee st et ettt e bt e st e e e beesaeeabeeas b e e abeessneenbeesnbeenbeeans
Spain: Potassium Permanganate (A—469—007) .......cooiueiiiiiieiiieeaiereeaieeearbee e sebe e e sbae e e atbeeeaabbeeeabbeeeabeeesaabeeeanbeeeeareees
South Africa: Low-Fuming Brazing Copper Wire and ROd (A—791—502) .......cccccieiiimnieeiieeiie ettt siee s e e
Taiwan: Certain Stainless Steel Cooking Ware (A—583—603) .......ccoiuiiiiiiieiiiiieaiiieeeiiie e e e e sie et essbe e e snreeesanes
The People’s Republic of China: Potassium Permanganate (A—570—001) ........ccccerruerririiirriemnieesieesiee e eniee e siee e
The Republic of Korea: Brass Sheet & Strip (A—580—603) ......cccuuiiiiiiiiiiiiiieeiiieeariieearieeeasie e et e e naee e e abe e e s beeesnbeeesannes
The Republic of Korea: Color Picture TuBes (A—580—605) .........cccutiitieriiiiiiiiiieitieaieestee et et eb e siee e et e b saeesaeeas
The Republic of Korea: Stainless Steel Cooking Ware (A—580—601) ........ccoiiuuiriiiiiiiiiiieiiiieearieieesieee e e e

Suspension agreements:

Canada: Postassium ChIOrAE (A—L122—70L) ......cccuitiiiuieeiiieeeaiiee ettt et e e st e e aebe e e sbe e e e atbeeeabbeeeaabbeeeaabeeeasbseeeabeeeaanreeeas
Colombia: Miniature Carnations (C—301—601) .........cccuierutiiteeiieaiee it etee st et ee et e stee et e sbeeabeesaeeanbeessseeabeesreeenseesnbeenbeeans
Colombia: Roses and Other Fresh Cut FIOWers (C—301—003) ......ccuuttirueeeiiiiieaiiriearireeasiteeestreesstreeeseeeesssseeesseeesssseees
Costa Rica: Fresh Cut FIOWETS (C—223—601) ........cceiouteruiaiteeriieeiteenttenteeaiteesteesteestee s beesteeabeesaeeabeeasbeeabeesseeenseesnbeesbeeans
Hungary: Truck Trailer Axle and Brake ASSEMDIIES (A—437—00L) ......c.eteiieiiiiiiiieiiiieeaiiie et e et e st e e sbre e e sere e e seaeeeenes

Countervailing duty proceedings:

Argentina: Non-Rubber FOOIWEAr (C—357—052) .......coiiiiiiiiiiie it eitee ettt ettt e te e e be e e e sabe e e s bb e e e asbe e e s nbeeesnbeaesanns
Brazil: Brass Sheet & StrHP (C—357—604) ......cccutiiiiiiiaieiiit ettt ettt st e e bt e ettt e s b e e sbe e st e e sbbeebeesbeeabeesaneateennne
Equador: Fresh Cut FIOWErS (C—33L1—B0L1) .....cciiuutiiiiiieiiiieeatiie ettt e e sttt e e e te e e e e be e e s s abe e e s bbeeeasbaeeeasbeeeabbeeesasbeaessnseeaasneaeane
The Republic of Korea: Stainless Steel Cookware (C—580—602) ..........ccueerririuieriueiiiierieeiiie sttt sre et sreesiee e saeeseees
Spain: Stainless Steel Wire RO (C—469—004) .......ooiiuiiiiiiieiitie ettt et e et e ettt e e aabe e e e atb e e e abb e e e sbseesaabeeeasbseeeabeeeaanbeeean
Taiwan: Stainless Steel COOKWAre (C—583—604) ........cciriiiiiiiiiiiieeitie it ettt s ettt et e st sb e e steeesbeesabeesbeeabeesaeeanneas
Thailand: Butt-Weld Pipe FittingS (C—549—804) .......utiiiuiiiiiiiie ettt ee ettt ettt e e e e e e bt e e s abbe e e abe e e e anbeeesnbeeesnnbeaesanes

01/01/94-12/31/94
08/05/93-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
08/05/93-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94

01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94

01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
01/01/94-12/31/94
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In accordance with §§353.22(a) and
355.22(a) of the regulations, an
interested party as defined by § 353.2(k)
may request in writing that the
Secretary conduct an administrative
review. For antidumping reviews, the
interested party must specify for which
individual producers or resellers
covered by an antidumping finding or
order it is requesting a review, and the
requesting party must state why it
desires the Secretary to review those
particular producers or resellers. If the
interested party intends for the
Secretary to review sales of merchandise
by a reseller (or a producer if that
producer also resells merchandise from
other suppliers) which were produced
in more than one country of origin, and
each country of origin is subject to a
separate order, then the interested party
must state specifically which reseller(s)
and which countries or origin for each
reseller the request is intended to cover.

Seven copies of the request should be
submitted to the Assistant Secretary for
Import Administration, International
Trade Administration, Room B—99, U.S.
Department of Commerce, Washington,
D.C. 20230. The Department also asks
parties to serve a copy of their requests
to the Office of Antidumping
Compliance, Attention: John Kugelman,
in room 3065 of the main Commerce
Building. Further, in accordance with
§353.31(g) or 355.31(g) of the
regulations, a copy of each request must
be served on every party on the
Department’s service list.

The Department will publish in the
Federal Register a notice of “Initiation
of Antidumping (Countervailing) Duty
Administrative Review,” for request
received by January 31, 1995. If the
Department does not receive, by January
31, 1995, a request for review of entries
covered by an order or finding listed in
this notice and for the period identified
above, the Department will instruct the
Customer Service to assess antidumping
or countervailing duties on those entries
at a rate equal to the cash deposit of (or
bond for) estimated antidumping or
countervailing duties required on those
entries at the time of entry, or
withdrawal from warehouse, for
consumption and to continue to collect
the cash deposit previously ordered.

This notice is not required by statute,
but is published as a service to the
international trading community.

Dated: January 6, 1995.

Joseph A. Spetrini,

Deputy Assistant Secretary for Compliance.
[FR Doc. 95-833 Filed 1-11-95; 8:45 am]
BILLING CODE 3510-DS-M

North American Free-Trade Agreement
(NAFTA), Article 1904 Binational Panel
Reviews; Request for Panel Review

AGENCY: NAFTA Secretariat, United
States Section, International Trade
Administration, Department of
Commerce.

ACTION: Notice of first request for panel
review.

SUMMARY: On January 4, 1995 Molson
Breweries (Western Division), Labatt
Breweries of British Columbia, Pacific
Western Brewing Company (a Division
of Pacific Pinnacle Investments Ltd.)
and the Brewers Association of Canada
filed a First Request for Panel Review
with the Canadian Section of the
NAFTA Secretariat pursuant to Article
1904 of the North American Free Trade
Agreement. Panel review was requested
of the rescission of the injury
determination made by the Canadian
International Trade Tribunal of Certain
Malt Beverages from the United States
of America. This determination was
published in the Canada Gazette on
December 10, 1994, vol. 128, no. 50, p.
4636. The NAFTA Secretariat has
assigned Case Number CDA-95-1904—
01 to this request.

FOR FURTHER INFORMATION CONTACT:
James R. Holbein, United States
Secretary, NAFTA Secretariat, Suite
2061, 14th and Constitution Avenue,
Washington, D.C. 20230, (202) 482—
5438.

SUPPLEMENTARY INFORMATION: Chapter
19 of the North American Free-Trade
Agreement (““Agreement’’) establishes a
mechanism to replace domestic judicial
review of final determinations in
antidumping and countervailing duty
cases involving imports from a NAFTA
country with review by independent
binational panels. When a Request for
Panel Review is filed, a panel is
established to act in place of national
courts to review expeditiously the final
determination to determine whether it
conforms with the antidumping or
countervailing duty law of the country
that made the determination.

Under Article 1904 of the Agreement,
which came into force on January 1,
1994, the Government of the United
States, the Government of Canada and
the Government of Mexico established
Rules of Procedure for Article 1904
Binational Panel Reviews (‘*‘Rules’).
These Rules were published in the
Federal Register on February 23, 1994
(59 FR 8686).

A first Request for Panel Review was
filed with the U.S. Section of the
NAFTA Secretariat, pursuant to Article
1904 of the Agreement, on January 4,
1995, requesting panel review of the

rescission of the injury determination
described above.

The Rules provide that:

(a) A Party or interested person may
challenge the final determination in
whole or in part by filing a Complaint
in accordance with Rule 39 within 30
days after the filing of the first Request
for Panel Review (the deadline for filing
a Complaint is February 3, 1995);

(b) A Party, investigating authority or
interested person that does not file a
Complaint but that intends to appear in
support of any reviewable portion of the
final determination may participate in
the panel review by filing a Notice of
Appearance in accordance with Rule 40
within 45 days after the filing of the first
Request for Panel Review (the deadline
for filing a Notice of Appearance is
February 20, 1995); and

(c) The panel review shall be limited
to the allegations of error of fact or law,
including the jurisdiction of the
investigating authority, that are set out
in the Complaints filed in the panel
review and the procedural and
substantive defenses raised in the panel
review.

Dated: January 6, 1995.
James R. Holbein,
United States Secretary, NAFTA Secretariat.
[FR Doc. 95-835 Filed 1-11-95; 8:45 am]
BILLING CODE 3510-GT-M

North American Free-Trade Agreement
(NAFTA), Article 1904 Binational Panel
Reviews; Request for Panel Review

AGENCY: NAFTA Secretariat, United
States Section, International Trade
Administration, Department of
Commerce.

ACTION: Notice of first request for panel
review.

SUMMARY: On December 9, 1994
Muehlstein International, Ltd. filed a
First Request for Panel Review with the
Mexican Section of the NAFTA
Secretariat pursuant to Article 1904 of
the North American Free Trade
Agreement. Panel review was requested
of final antidumping determination
made by the Secretaria de Comercio y
Fomento Industrial de Mexico
respecting Polystyrene and Impact
Crystal from the Federal Republic of
Germany and the United States of
America. This determination was
published in the Diario Oficial on
November 11, 1994. The NAFTA
Secretariat has assigned Case Number
MEX-94-1904-03 to this request.

FOR FURTHER INFORMATION CONTACT:
James R. Holbein, United States
Secretary, NAFTA Secretariat, Suite
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2061, 14th and Constitution Avenue,
Washington, D.C. 20230, (202) 482—
5438.

SUPPLEMENTARY INFORMATION: Chapter
19 of the North American Free-Trade
Agreement (“*Agreement”) establishes a
mechanism to replace domestic judicial
review of final determinations in
antidumping and countervailing duty
cases involving imports from a NAFTA
country with review by independent
binational panels. When a Request for
Panel Review is filed, a panel is
established to act in place of national
courts to review expeditiously the final
determination to determine whether it
conforms with the antidumping or
countervailing duty law of the country
that made the determination.

Under Article 1904 of the Agreement,
which came into force on January 1,
1994, the Government of the United
States, the Government of Canada and
the Government of Mexico established
Rules of Procedure for Article 1904
Binational Panel Reviews (‘“‘Rules”).
These Rules were published in the
Federal Register on February 23, 1994
(59 FR 8686).

A first Request for Panel Review was
filed with the U.S. Section of the
NAFTA Secretariat, pursuant to Article
1904 of the Agreement, on December 9,
1994, requesting panel review of the
final antidumping determination
described above.

The Rules provide that:

(a) A Party or interested party may
challenge the final determination in
whole or in part by filing a Complaint
in accordance with Rule 39 within 30
days after the filing of the first Request
for Panel Review (the deadline for filing
a Complaint is January 9, 1995);

(b) A Party, investigating authority or
interested person that does not file a
Complaint but that intends to appear in
support of any reviewable portion of the
final determination may participate in
the panel review by filing a Notice of
Appearance in accordance with Rule 40
within 45 days after the filing of the first
Request for Panel Review (the deadline
for filing a Notice of Appearance is
January 23, 1995); and

(c) The panel review shall be limited
to the allegations of error of fact or law,
including the jurisdiction of the
investigating authority, that are set out
in the Complaints filed in the panel
review and the procedural and
substantive defenses raised in the panel
review.

Dated: January 6, 1995.
James R. Holbein,
United States Secretary NAFTA Secretariat.
[FR Doc. 95-834 Filed 1-11-95; 8:45 am]
BILLING CODE 3510-GT-M

Minority Business Development
Agency

Business Development Center
Applications: Philadelphia, PA

AGENCY: Minority Business
Development Agency.

ACTION: Notice.

SUMMARY: In accordance with Executive
Order 11625 and 15 U.S.C. 1512, the
Minority Business Development Agency
(MBDA) is soliciting competitive
applications to operate its Philadelphia
Minority Business Development Center
(MBDC).

The purpose of the MBDC Program is
to provide business development
services to the minority business
community to help establish and
maintain viable minority businesses. To
this end, MBDA funds organizations to
identify and coordinate public and
private sector resources on behalf of
minority individuals and firms; to offer
a full range of client services to minority
entrepreneurs; and to serve as a conduit
of information and assistance regarding
minority business. The MBDC will
provide service in the Philadelphia,
Pennsylvania Metropolitan Area. The
award number of the MBDC will be 03—
10-95007-01.

DATES: The closing date for applications
is February 15, 1995. Applications must
be received in the MBDA Headquarters’

Field Coordination Division on or before
February 15, 1995.

ADDRESSES: U.S. Department of
Commerce, Minority Business
Development Agency, Office of
Operations and Regional Management,
Field Coordination Division, 14th and
Constitution Avenue, NW., Room 5075,
Washington, D.C. 20230, (202) 482—
6022.

FOR FURTHER INFORMATION, CONTACT:
William Fuller, Acting Regional Director
at (212) 264-3262.

SUPPLEMENTARY INFORMATION:
Contingent upon the availability of
Federal funds, the cost of performance
for the first budget period (13 months)
from May 1, 1995 to May 31, 1996, is
estimated at $388,898. The total Federal
amount is $330,563 and is composed of
$322,500 plus the Audit Fee amount of
$8,063. The application must include a
minimum cost share of 15%, $58,335 in
non-federal (cost-sharing) contributions
for a total project cost of $388,898. Cost-
sharing contributions may be in the
form of cash, client fees, third party in-
kind contributions, non-cash applicant
contributions or combinations thereof.
The funding instrument for this
project will be a cooperative agreement.

For those applicants who are not
incumbent organizations or who are
incumbents that have experienced
closure due to a break in service, a 30-
day start-up period will be added to
their first budget period, making it a 13-
month award. Competition is open to
individuals, non-profit and for-profit
organizations, state and local
governments, American Indian tribes
and educational institutions.

Applications will be evaluated on the
following criteria: The knowledge,
background and/or capabilities of the
firm and its staff in addressing the needs
of the business community in general
and, specifically, the special needs of
minority businesses, individuals and
organizations (45 points), the resources
available to the firm in providing
business development services (10
points); the firm’s approach (techniques
and methodologies) to performing the
work requirements included in the
application (25 points); and the firm’s
estimated cost for providing such
assistance (20 points). An application
must receive at least 70% of the points
assigned to each evaluation criteria
category to be considered
programmatically acceptable and
responsive. Those applications
determined to be acceptable and
responsive will then be evaluated by the
Director of MBDA. Final award
selections shall be based on the number
of points received, the demonstrated
responsibility of the applicant, and the
determination of those most likely to
further the purpose of the MBDA
program. Negative audit findings and
recommendations and unsatisfactory
performance under prior Federal awards
may result in an application not being
considered for award. The applicant
with the highest point score will not
necessarily receive the award. Periodic
reviews culminating in year-to-date
evaluations will be conducted to
determine if funding for the project
should continue. Continued funding
will be at the total discretion of MBDA
based on such factors as the MBDC'’s
performance, the availability of funds
and Agency priorities.

The MBDC shall be required to
contribute at least 15% of the total
project cost through non-Federal
contributions. To assist in this effort, the
MBDC may charge client fees for
services rendered. Fees may range from
$10 to $60 per hour based on the gross
receipts of the client’s business.

Anticipated processing time of this
award is 120 days. Executive order
12372, “Intergovernmental Review of
Federal Programs,” is not applicable to
this program. Federal funds for this
project include audit funds for non-CPA
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recipients. In event that a CPA firm
wins the competition, the funds
allocated for audits are not applicable.
Questions concerning the preceding
information can be answered by the
contact person indicated above, and
copies of application kits and applicable
regulations can be obtained at the above
address. The collection of information
requirements for this project have been
approved by the Office of Management
and Budget (OMB) and assigned OMB
control number 0640-0006.

Awards under this program shall be
subject to all Federal laws, and Federal
and Departmental regulations, policies,
and procedures applicable to Federal
financial assistance awards.

Pre-Award Costs—Applicants are
hereby notified that if they incur any
costs prior to an award being made, they
do so solely at their own risk of not
being reimbursed by the Government.
Notwithstanding any verbal assurance
that an applicant may have received,
there is no obligation on the part of the
Department of Commerce to cover pre-
award costs.

Outstanding Account Receivable—No
award of Federal funds shall be made to
an applicant who has an outstanding
delinquent Federal debt until either the
delinquent account is paid in full,
repayment schedule is established and
at least one payment is received, or
other arrangements satisfactory to the
Department of Commerce are made.

Name Check Policy—All non-profit
and for-profit applicants are subject to a
name check review process. Name
checks are intended to reveal if any key
individuals associated with the
applicant have been convicted of or are
presently facing criminal charges such
as fraud, theft, perjury or other matters
which significantly reflect on the
applicant’s management honesty or
financial integrity.

Award Termination—The
Departmental Grants Officer may
terminate any grant/cooperative
agreement in whole or in part at any
time before the date of completion
whenever it is determined that the
award recipient has failed to comply
with the conditions of the grant/
cooperative agreement. Examples of
some of the conditions which can cause
termination are failure to meet cost-
sharing requirements; unsatisfactory
performance of the MBDC work
requirements; and reporting inaccurate
or inflated claims of client assistance.
Such inaccurate or inflated claims may
be deemed illegal and punishable by
law.

False Statements—A false statement
on an application for Federal financial
assistance is grounds for denial or

termination of funds, and grounds for
possible punishment by a fine or
imprisonment as provided in 18 U.S.C.
1001.

Primary Applicant Certifications—All
primary applicants must submit a
completed Form CD-511,
“Certifications Regarding Debarment,
Suspension and Other Responsibility
Matters; Drug-Free Workplace
Requirements and Lobbying.”

Nonprocurement Debarment and
Suspension—Prospective participants
(as defined at 15 CFR Part 26, Section
105) are subject to 15 CFR Part 26,
“Nonprocurement Debarment and
Suspension’ and the related section of
the certification form prescribed above
applies.

Drug Free Workplace—Grantees (as
defined at 15 CFR Part 26, Section 605)
are subject to 15 CFR Part 26, Subpart
F, “Governmentwide Requirements for
Drug-Free Workplace (Grants)” and the
related section of the certification form
prescribed above applies.

Anti-Lobbying—Persons (as defined at
15 CFR Part 28, Section 105) are subject
to the lobbying provisions of 31 U.S.C.
1352, “Limitation on use of
appropriated funds to influence certain
Federal contracting and financial
transactions,” and the lobbying section
of the certification form prescribed
above applies to applications/bids for
grants, cooperative agreements, and
contracts for more than $100,000, and
loans and loan guarantees for more than
$150,000 or the single family maximum
mortgage limit for affected programs,
whichever is greater.

Anti-Lobbying Disclosures—Any
applicant that has paid or will pay for
lobbying using any funds must submit
an SF-LLL, “Disclosure of Lobbying
Activities,” as required under 15 CFR
Part 28, Appendix B.

Lower Tier Certifications—Recipients
shall require applications/bidders for
subgrants, contracts, subcontracts, or
other lower tier covered transactions at
any tier under the award to submit, if
applicable, a completed Form CD-512,
“Certifications Regarding Debarment,
Suspension, Ineligibility and Voluntary
Exclusion-Lower Tier Covered
Transactions and Lobbying” and
disclosure form, SF-LLL, “Disclosure of
Lobbying Activities.” Form CD-512 is
intended for the use of recipients and
should not be transmitted to DOC. SF—
LLL submitted by any tier recipient or
subrecipient should be submitted to
DOC in accordance with the
instructions contained in the award
document.

Buy American-made Equipment or
Products—Applicants are hereby
notified that they are encouraged, to the

extent feasible, to purchase American-

made equipment and products with

funding provided under this program in

accordance with Congressional intent as

set forth in the resolution contained in

Public Law 103-121, Sections 606 (a)

and (b).

11.800 Minority Business Development

Center

(Catalog of Federal Domestic Assistance)
Dated: January 5, 1995.

Donald L. Powers,

Federal Register Liaison Officer, Minority

Business Development Agency.

[FR Doc. 95-379 Filed 1-11-95; 8:45 am]

BILLING CODE 3510-21-P

Business Development Center
Applications: Mayaquez, PR

AGENCY: Minority Business
Development Agency, Commerce.

ACTION: Notice.

SUMMARY: In accordance with Executive
Order 11625 and 15 U.S.C. 1512, the
Minority Business Development Agency
(MBDA) is soliciting competitive
applications to operate its Mayaquez
Minority Business Development Center
(MBDC).

The purpose of the MBDC Program is
to provide business development
services to the minority business
community to help establish and
maintain viable minority businesses. To
this end, MBDA funds organizations to
identify and coordinate public and
private sector resources on behalf of
minority individuals and firms; to offer
a full range of client services to minority
entrepreneurs; and to serve as a conduit
of information and assistance regarding
minority business. The MBDC will
provide service in the Mayaquez, Puerto
Rico Metropolitan Area. The award
number of the MBDC will be 02—-10—
95006-01.

DATES: The closing date for applications
is February 15, 1995. Applications must
be received in the MBDA Headquarters’
Field Coordination Division on or before
February 15, 1995. A pre-application
conference will be held on February 1,
1995, at 9:00 a.m., at the Atlanta
Regional Office, 401 W. Peachtree
Street, N.W., Suite 1715, Atlanta,
Georgia 30308-3516, (404) 730-33